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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
25  CFR  Part  13 

Tribai  Reassumption  of  Jurisdiction 
Over  Chiid  Custody  Proceedings 

July  24. 1979. 

agency:  Bureau  of  Indian  Affairs. 
action:  Final  rule^ _ ^ _ 

summary:  The  Bureau  of  Indian  Affairs 
is  adding  a  new  part  to  its  regulations  to 
establish  procedures  by  which  an  Indian 
tribe  may  reassume  jurisdiction  over 
Indian  child  custody  proceedings  as 
authorized  by  the  Indian  Child  Welfare 
Act.  Pub.  L.  95-608,  92  Stat.  3069,  25 
U.S.C.  1918. 

DATE:  This  rule  becomes  effective 
August  30, 1979. 

FOR  FURTHER  INFORMATION  CONTACr. 

David  Etheridge,  Office  of  the  Solicitor, 
Division  of  Indian  Affairs,  Department 
of  the  Inderior,  18th  and  C  Streets,  NW., 
Washington,  D.C.  20240;  (202)  343-6967. 
SUPPLEMENTARY  INFORMATION:  The 
authority  for  issuing  these  regulations  is 
contained  in  25  U.S.C.  1952  and  209  DM 
8.  This  new  part  was  published  as 
proposed  rules  on  April  23, 1979,  44  FR 
23992.  The  comment  period  on  the 
proposed  rules  closed  on  May  23, 1979. 
Comments  were  reviewed  and 
considered  and  changes  were  made 
where  appropriate. 

A.  Changes  made  due  to  comments 
received 

(1)  Section  13.1  has  been  modified  in 
response  to  comments  urging  additional 
clarification  to  assure  that  tribes  may 
reassume  jurisdiction  without 
relinquishing  their  legal  arguments  that 
they  already  had  such  jurisdiction.  One 
federal  district  court  has  ruled  that 
Public  Law  83-280  did  not  deprive  tribes 
of  jurisdiction,  but  merely  conferred 
concurrent  jurisdiction  on  the  state. 
Confederated  Tribes  of  the  Colville 
Reserx'ation  vs.  Beck.  C-78-76  (E.  D. 
Wash,  December  13, 1978).  Additionally, 
disputes  continue  to  exist  over  w'hether 
particular  statutes  authorizing  the  sale 
of  certain  tribal  lands  had  the  effect  of 
transferring  to  the  state  jurisdiction  over 
those  lands  that  are  sold.  See  e.g., 

United  States  vs.  Juvenile,  453  F.  Supp. 
1171  (D.  S.  D.  1978). 

(2)  Section  13.1  has  also  been 
modified  to  reflect  the  variety  of 
jurisdictional  arrangements  authorized 
by  the  Indian  Child  Welfare  Act.  Where 
both  the  tribe  and  the  state  currently 
assert  or  exercise  jurisdiction  over  the 


same  Indian  child  custody  disputes,  the 
tribe  may  obtain  exclusive  jurisdiction. 

If  a  state  is  asserting  exclusive 
jurisdiction,  the  tribe  may  take  over  all 
jurisdiction  or  simply  obtain  jurisdiction 
concurrent  with  the  state.  Additionally, 
a  tribe  may  reassume  partial  jurisdiction 
limited  to  only  certain  types  of  cases. 

For  example,  it  could  take  jurisdiction 
over  only  a  portion  of  its  former 
reservation  area  or  only  over  cases 
referred  to  it  by  state  courts  as 
authorized  under  25  U.S.C.  1918(2). 

(3)  In  response  to  a  comment,  speciflc 
reference  is  made  to  Oklahoma  to 
reflect  the  intent  of  Congress,  which  is 
clearly  stated  in  the  legislative  history, 
that  the  right  to  reassume  jurisdiction  be^ 
available  to  Oklahoma  tribes. 

(4)  A  comment  that  a  specific 
provision  be  included  to  authorize 
groups  of  tribes  to  join  together  so  they 
can  pool  resources  to  develop  a  feasible 
plan  for  reassumption  of  jurisdiction  has 
been  adopted  as  subsection  (c).  The  Act 
places  no  restrictions  on  how  tribes 
organize  to  assume  jurisdiction  so  long 
as  the  final  result  is  a  feasible  plan.  The 
consortium  approach  has  already  been 
successfully  used  by  tribes  in  the 
Northwest  and  in  Nevada.  Under  such 
an  approach  a  single  court  may  be 
designated  by  several  tribes  as  their 
tribal  court. 

(5)  In  response  to  a  comment, 
provision  has  been  made  for  land  or 
communities  that  acquire  reservation 
status  after  reassumption  of  jurisdiction. 
New  subsection  (e)  states  that  such  land 
qr  communities  automatically  become 
subject  to  tribal  jurisdiction  unless  the 
petition  for  reassumption  specifically 
states  that  it  does  not  apply  to  lands  or 
cornpiunities  that  subsequently  acquire 
reservation  status. 

(6)  Section  13.11  has  been  modified  to 
delete  requirements  for  information 
concerning  the  reservation  when  a  tribe 
wishes  to  assume  only  referral 
jurisdiction  under  25  U.S.C.  1911(b). 

Such  information  is  not  needed  for 
referral  jurisdiction  since  that 
jurisdiction  is  not  dependent  on 
residence  or  domicile  on  a  reservation. 

(7)  A  comment  that  the  phrase  “clear 
and  definite”  be  substituted  for  the  word 
“legal”  in  referring  to  the  description  of 
the  reservation  has  been  adopted. 
Commenters  objected  that  some  tribes 
may  have  difficulty  meeting  the 
requirements  of  preparing  a  “legal 
description”  of  the  boundaries.  The 
purpose  of  this  requirement  is  simply  to 
inform  the  public  and  government 
officials  what  territory  is  subject  to 
tribal  jurisdiction  so  that  uncertainty 
over  this  issue  will  not  delay  the 
resolution  of  child  custody  matters  by 


the  proper  court.  A  “clear  and  definite” 
description  of  the  boundaries  will 
suffice  for  that  purpose. 

(8)  Several  commenters  objected  to 
the  use  of  the  term  “judicial  system” 
because  it  could  be  construed  to  be  not 
as  broad  as  the  definition  of  “tribal 
court”  in  25  U.S.C.  1903(12),  which 
includes  any  “administrative  body  of  a 
tribe  which  is  vested  with  authority  over 
child  custody  proceedings."  The  use  of 
the  term  "adjudicate"  was  considered 
objectionable  for  the  same  reason.  The 
final  rules  have  been  revised  in  light  of 
these  comments  by  referring  to  a  “tribal 
court  as  defined  in  25  U.S.C.  1903(12)” 
rather  than  a  “judicial  system”  and  • 
replacing  the  phrase  “adjudicate  child 
custody  disputes”  with  “exercise 
jurisdiction  over  Indian  child  custody 
matters.” 

(9)  Some  commenters  said  they 
thought  the  phrase  “persons  with  a 
legitimate  interest  in  a  child  custody 
proceeding.”  which  was  used  to 
describe  those  persons  w'ho  would  be 
able  to  ascertain  from  the  tribe  whether 
a  particular  child  is  a  member  or  eligible 
for  membership,  is  too  vague. 
Accordingly,  that  phrase  has  been 
changed  to  "a  participant  in  an  Indian 
child  custody  proceeding.” 

(10)  One  commenter  pointed  out  that 
some  tribes  operate  without  any 
constitution  or  other  form  of  governing 
document.  Accordingly,  the  words  “if 
any”  have  been  added  after  the  phrase 
"constitution  or  other  governing 
document.” 

(11)  Comments  were  also  made 
regarding  the  requirement  that  the  plan 
provide  information  concerning  court 
funding.  These  objections  were  based  on 
concern  that  an  impasse  might  develop 
in  which  funding  would  be  contingent  on 
reassumption  of  jurisdiction  and 
reassumption  of  jurisdiction  contingent 
on  funding.  If  funds  will  become 
available  when  the  tribe  reassumes 
jurisdiction,  those  funds  may  be  listed  in 
the  plan.  This  provision  has  been 
modified  to  make  it  clear  that  such 
funds  may  be  included.  This 
requirement  has  been  retained  because 
availability  of  funding  to  implement  the 
reassumption  plan  is  an  essential 
element  of  feasibility. 

(12)  Some  commenters  also  objected 
to  the  requirement  that  the  plan  state 
how  many  tribal  members  there  are  and 
how  many  Indians  live  on  the  affected 
territory.  In  part,  these  objections  arise 
due  to  difficulty  some  tribes  may  have  in 
arriving  at  precise  figures.  Accordingly, 
these  provisions  have  been  modified  to 
permit  estimates  where  necessary. 

(13)  One  commenter  pointed  out  that 
the  number  residing  on  a  tribe’s 
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reservation  is  irrelevant  if  the  tribe  is 
petitioning  only  for  referral  iurisdiction. 
Thereftxe,  the  requirement  for  that 
information,  for  referral  pirisdiction 
only,  has  been  deleted.  The  requirement 
that  information  be  provided  concerning 
the  number  of  persons  that  will  become 
subject  to  the  tribe’s  jurisdiction  and  the 
number  of  child  custc^y  cases  expected, 
has  been  retained  because  it  is  needed 
to  evaluate  whether  the  plan  is 
adequate.  Population  is  one  of  the 
specific  factors  listed  by  Congress  as 
appropriate  for  consideration  in  making 
a  feasibility  determination.  See  25  U.S.C. 
1918(b)(iii). 

(14)  Many  commenters  objected  to  the 
requirement  for  a  description  of  support 
services  that  will  be  available  to  the 
tribe  or  tribes  when  jurisdiction  is 
reassumed.  Some  feared  that  the  Bureau 
would  only  consider  those  resources 
normally  employed  by  traditional  social 
service  agencies  and  would  not  consider 
special  non-institutional  resources 
available  uniquely  to  the  tribe.  This 
provision  has  been  modified  to  make  it 
clear  that  sucli  a  narrow  construction  of 
"support  services"  is  not  intended. 

There  w  s  also  concern  expressed  that 
this  provision  might  effectively  preclude 
poorer  tribes  from  reassuming 
jurisdiction.  The  listing  of  support 
services  may  include  any  services 
available  to  the  tribe  regardless  of  who 
funds  or  operates  them.  The  section  has 
been  revised  to  make  this  point  clearer. 
States,  of  course,  continue  to  have  the 
same  obligations  towards  Indians 
residing  within  their  borders  as  they 
have  to  other  citizens  under  the 
Fourteenth  Amendment  to  the  United 
States  Constitution.  Some  state  services, 
however,  may  become  less  available 
after  reassumption  of  jurisdiction  simply 
because  tribal  courts  lack  the 
jurisdiction  that  many  state  courts  have 
to  compel  state  agencies  to  provide 
support  services.  If  reassumption  of 
jurisdiction  creates  a  problem  in  this 
regard,  the  tribal  plan  should  state  how 
the  tribe  plans  to  deal  with  it. 

(15)  A  number  of  comments  were 
received  concerning  the  requirement  in 
§  13.12  that  the  affected  territory  must 
have  been  previously  subject  to  tribal 
jurisdiction.  Commenters  pointed  out 
that  such  a  requirement  would  exclude 
lands  and  communities  that  acquired 
reservation  status  after  passage  of 
legislation  giving  the  state  jurisdiction. 
This  subsection  has  been  revised  to 
require  only  that  the  land  be  a 
reservation  as  deHned  in  the  Act  and 
that  it  be  presently  occupied  by  the 
tribe. 

(16)  Paragraph  (a)(4)  has  been 
modified  by  using  the  term  "tribal  court. 


as  defined  in  25  US.C.  1903(12),"  to 
assure  that  tribes  have  as  much  freedom 
as  possible  in  establishing  procedures. 

(17)  One  commenter  objected  to 
paragraph  (a)(5)  requiring  a  tribe  to  have 
available  support  services  for  any  child 
who  must  be  removed  from  the  parents 
as  it  imposes  a  heavy  burden  on  tribes 
since  just  one  severely  hancficapped 
child  may  require  extraordinary 
assistance,  the  availability  of  which  the 
tribe  may  not  be  able  to  establish  in 
advance.  This  provision  has  been 
modiHed  to  require  only  that  support 
services  be  available  for  most  children. 
Tribes,  like  states,  can  make  special 
arrangements  when  especially  difficult 
cases  arise.  There  will  be  no 
requirement  for  an  advance  showing 
that  facilities  are  available  for  the  most 
severe  problems.  Also,  in  response  to 
comments,  paragraph  (a)(5)  has  been 
revised  to  require  only  that  services  be 
in  place  by  the  time  of  reassumption. 
They  need  not  be  in  place  before  that 
time. 

(18)  Paragraph  (a)(6)  has  been 
modihed  to  require  only  that  a 
procedure  be  established  for  identifying 
persons  who  will  be  subject  to  the 
tribe’s  jurisdiction  rather  than  for 
identifying  all  tribal  members.  The  Act 
contemplates  that  jurisdiction  may  be 
reassumed,  if  the  tribe  wishes,  only  over 
a  portion  of  the  total  membership  of  the 
tribe.  Where  the  reassumption  of 
jurisdiction  is  so  limited,  a  procedure  is 
needed  only  to  identify  those  members 
or  persons  eligible  for  membership  who 
will  become  subject  to  tribal 
jurisdiction. 

(19)  Upon  the  recommendation  of  one 
commenter,  a  new  subsection  (b)  has 
been  added  specifically  providing  for 
assistance  by  the  Department  to  a  tribe 
that  may  wish  to  reassume  partial 
jurisdiction  if  it  is  unable  to  develop  a 
feasible  plan  for  total  reassumption  of 
jurisdiction.  The  subsection  also 
provides  for  Departmental  assistance  in 
negotiating  agreements  with  the  state 
under  25  U.S.C.  1919. 

(20)  In  response  to  comments  on 
§  13.14(b)  copies  of  the  notice  of 
reassumption  of  jurisdiction  will  be  sent 
to  the  governor  and  the  highest  court  in 
the  state  as  well  as  the  attorney  general 
of  the  affected  state  or  states  to  improve 
the  likelihood  that  all  affected  state 
agencies  are  informed  of  the  change  in 
jurisdiction. 

(21)  In  response  to  comments  on 
§  13.15  responsibility  for  the  initial 
decision  has  been  shifted  from  the 
Secretary  to  the  Assistant  Secretary — 
Indian  Affairs.  This  change  has  been 
made  to  provide  for  an  administrative 
appeal  before  a  decision  is  made  that  is 


final  for  the  Department  and  reviewable 
in  the  federal  court. 

B.  Changes  not  adoi^ed 

(1)  Some  commenters  objected  to 
requiring  the  citation  of  the  statute  or 
statutes  which  have  provided  the  basis 
for  state  assertion  of  jurisdiction.  The 
objection  is  based  on  concern  that 
citation  of  such  a  statute  might  be 
construed  as  an  admission  that  state 
assertion  of  jurisdiction  was  legally 
authorized.  The  language  of  this 
requirement  has  been  modified  to  make 
it  more  clear  that  it  is  the  state — not 
necessarily  the  tribe — which  asserts  that 
a  particular  statute  granted  the  state 
jurisdiction.  This  requirement  has  been 
retained  because  it  is  good  legislative 
practice  to  know  what  statutes  may  be 
affected  when  taking  action  that  may 
result  in  their  effective  repeal. 

(2)  One  commenter  recommended 
language  to  the  effect  that  these 
regulations  establish  the  right  of  tribes 
to  reassume  jurisdiction.  This 
recommendation  has  not  been  adopted 
because  it  is  the  statute — not  these 
regulations — which  establishes  that 
right.  The  regulations  merely  provide  a 
procedure  by  which  a  tribe  can  exercise 
the  right  established  in  the  statute. 

(3)  A  comment  recommending  use  of 
the  term  "assertion  of  exclusive 
jurisdiction"  instead  of  "reassumption  of 
jurisdiction”  has  not  been  adopted. 
"Reassumption  of  jurisdiction”  is  the 
term  used  by  the  Act  and  it  would  be 
unnecessarily  confusing  to  use  a 
different  term  in  the  regulations.  The 
concern  of  the  commenter  that  the  term 
"reassumption”  might  implicitly  concede 
that  the  reservation  of  a  petitioning  tribe 
has  ever  been  subject  to  exclusive  state 
jurisdiction  is  effectively  answered  by 
the  explicit  language  of  the  section.  A 
tribe  need  not  admit  that  a  state  actually 
has  jurisdiction.  A  petition  may  be  filed 
if  a  state  has  been  asserting  jurisdiction, 
regardless  of  whether  such  assertion  is 
valid. 

(4)  A  comment  that  the  regulations 
provide  that  tribes  may  regain 
jurisdiction  lost  because  of  a  federal 
adjudication  has  not  been  adopted. 
Section  108  of  the  Act  authorizes 
reassumption  only  when  jurisdiction  has 
been  conferred  on  a  state  pursuant  to  a 
law.  Strictly  speaking,  jurisdiction  is  not 
conferred  on  a  state  through  court 
decisions.  The  decision^  simply 
conclude  that  a  certain  law  has  caused  a 
transfer  in  jurisdiction. 

(5)  A  comment  that  reassumption 
include  jurisdiction  over  child  welfare 
services  and  investigative  and 
preventive  interventions  in  the  homes  of 
Indian  children  has  also  not  been 
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adopted.  The  Act  only  authorizes 
reassumption  over  child  custody 
proceedings.  It  is  not  the  intent  of  the 
Act  to  exclude  anyone  from  providing 
services  to  Indian  families.  It  is  only 
when  such  services  may  involve  placing 
the  child  with  someone  other  than  his  or 
her  parents  or  Indian  custodian  that  the 
Act  becomes  involved.  Where 
jurisdiction  is  reassumed,  social  service 
agencies  must  comply  with  the 
requirements  of  a  tribal  court — not  a 
state  court — ^when  placing  a  child. 

(6)  One  commenter  objected  generally 
to  the  amount  of  information  requested 
on  the  groimd  that  it  discriminates 
against  tribes  that  have  been  subjected 
to  state  jurisdiction  since  those  tribes 
already  exercising  jurisdiction  are  not 
required  to  provide  similar  information. 
Most  of  the  information  requirements 
have  been  retained  because  such 
“discrimination”  is  mandated  by  the 
statute.  Under  25  U.S.C.  1918  those 
tribes  that  wish  to  reassume  jurisdiction 
are  required  to  submit  a  “suitable  plan 
to  exercise  such  jurisdiction”  and  the 
Secretary  is  to  determine  the 
“feasibility”  of  the  plan.  Congress  has 
imposed  no  similar  requirements  on 
tribes  already  exercising  Indian  child 
custody  jurisdiction. 

(7)  One  commenter  asked  that  the 
regulations  be  more  specific  as  to  which 
entity  is  the  “governing  body”  of  a  tribe. 
The  regulations  cannot  be  more  specific 
because  the  internal  organization  differs 
from  tribe  to  tribe. 

(8)  One  commenter  objected  to  the 
requirement  that  the  tribe  establish  a 
procedure  for  determining  who  is  a 
member  of  a  tribe  on  the  grounds  that  it 
is  the  obligation  of  the  parties  and  the 
court  to  make  that  determination.  This 
recommendation  has  not  been  adopted. 
A  method  of  determining  membership 
was  one  of  the  items  specifically  listed 
in  25  U.S.C.  1918(b)  as  a  factor  the 
Secretary  may  consider  in  determining 
the  feasibility  of  a  plan.  It  is  true  that 
the  legal  burden  for  determining 
whether  the  Act  applies  to  a  particular 
child  is  on  the  parties  and  the  court. 

This  provision  does  not  change  that 
burden.  It  merely  asks  that  the  tribe 
have  a  procedure  for  cooperating  with 
the  court  or  the  parties  in  meeting  their 
burden.  Since  the  tribe  is  in  the  best 
position  to  know  who  its  own  members 
are.  it  seems  reasonable  to  ask  it  to 
cooperate  in  that  respect.  Because  of  the 
special  needs  of  children,  promptness 
and  certainty  are  more  important  in 
child  custody  proceedings  than  they  are 
in  most  other  litigation.  Tribal 
cooperation  in  this  respect  will  help 
assure  that  its  members  receive  the 


benefits  of  the  Act  and  will  impose  only 
a  minimal  burden  on  the  tribe. 

(9)  Some  commenters  recommended 
that  the  Bureau  accept  without  question 
a  tribal  governing  body’s  conclusion  that 
the  tribe  has  authorized  it  to  exercise 
jurisdiction  over  Indian  child  custody 
matters.  Under  25  U.S.C.  1918,  the 
Secretary  is  to  determine  whether  the 
exercise  of  jurisdiction  is  feasible.  The 
exercise  of  such  jiu'isdiction  by  an  entity 
that  has  not  been  authorized  by  the  tribe 
to  exercise  it  is  clearly  not  feasible.  It 
has  been  a  longstanding  general 
principle  on  the  part  of  the  Department 
of  the  Interior  that  the  Indian  tribes  are 
empowered  to  interpret  their  own 
governing  documents.  Consequently, 
when  this  Department  is  called  upon  to 
decide  an  issue  that  requires  the 
interpretation  of  tribal  governing 
documents,  it  will  give  great  weight  to 
any  interpretation  of  those  documents 
made  by  an  appropriate  tribal  forum. 
However,  the  Department  is  not 
necessarily  bound  thereby.  The 
Secretary  cannot  accept  or  acquiesce  to 
a  tribal  interpretation  which  is  so 
arbitrary  or  unreasonable  that  its 
application  would  constitute  a  violation 
of  the  right  to  due  process.  See  Letter 
decision  of  Forrest  J.  Gerard,  Assistant 
Secretary  for  Indian  Affairs,  dated 
August  28, 1978,  5  Indian  Law  Reporter 
H-17, 18  (1978).  Exercise  of  jurisdiction 
by  an  entity  not  authorized  to  exercise  it 
would  constitute  a  violation  of  the  right 
to  due  process.  Accordingly,  the 
requirement  of  a  citation  to  the 
provision  in  the  tribal  constitution  or 
other  governing  document,  if  any,  that 
authorizes  the  governing  body  to 
exercise  jurisdiction  over  Indian  child 
custody  matters  has  been  retained  so 
the  Department  will  have  the 
information  it  needs  in  order  to  make 
the  determination  of  feasibility.  The 
tribal  governing  body’s  conclusion  on 
that  point  will  be  given  great  weight  and 
will  be  upheld  if  its  interpretation  is  not 
arbitrary  or  unreasonable.  If  the  tribal 
electorate  wishes  its  governing  body  to 
exercise  such  authority  despite  the 
Department’s  conclusion  that  its 
constitution  or.governing  document  does 
not  authorize  the  governing  body  to  do 
so,  the  constitution  or  governing 
document  can  be  amended.  Non-tribal 
courts  are  sometimes  called  upon  to 
interpret  tribal  laws.  See  e.g.,  Quechan 
Tribe  of  Indians  vs.  Rowe,  531  F.  2d  408 
(9th  Cir.  1976):  Confederated  Tribes  of 
the  Colville  Indian  Reservation  vs. 
Washington,  591  F.  2d  89  (9th  Cir.  1979). 
Clarification  of  the  governing  body’s 
authority  prior  to  reassumption  of 
jurisdiction  will  avoid  delays  later  on 


when  the  custody  of  specific  Indian 
children  is  being  decided  by  the  court. 

(10)  Some  commenters  also  objected 
to  requesting  a  copy  of  any  tribal 
ordinances  or  court  rules  establishing 
procedures  for  exercising  child  custody 
jurisdiction.  Exercise  of  jurisdiction  by  a 
tribe  that  has  not  thought  through  how  it 
is  going  to  handle  the  cases  that  come  to 
it  cannot  be  said  to  be  feasible.  The 
most  basic  element  of  due  process  is  the 
existence  of  a  procedure  on  which  the 
parties  to  a  dispute  can  rely  as  the  basis 
for  their  rights.  Accordingly  this 
requirement  has  been  retained. 

(11)  A  number  of  commenters 
objected  to  the  requirement  that  the 
tribal  court  that  is  established  be 
capable  of  deciding  child  custody 
matters  in  a  manner  that  meets  the 
requirements  of  the  Indian  Civil  Rights 
Act.  One  commenter  argued  that  after 
the  Supreme  Court’s  decision  in  Santa 
Clara  Pueblo  vs.  Martinez,  436  U.S.  49 
(1978),  the  question  of  how  the  Indian 
Civil  Rights  Act  applies  to  tribal 
government  activities  should  be  left 
exclusively  to  the  tribe.  In  footnote  22 
the  Court  in  Martinez  specifically  noted 
that  it  may  be  appropriate  to  consider 
Indian  Civil  Rights  Act  issues  when  the 
Department  exercises  its  approval 
authority.  This  Department  will  not 
exercise  its  approval  power  in  a  manner 
that  authorizes  violations  of  civil  rights. 
A  plan  that  does  not  provide  for 
exercise  of  jurisdiction  in  a  manner  that 
protects  rights  guaranteed  under  the 
Indian  Civil  Rights  Act  is  not  a  feasible 
plan  as  required  by  the  Indian  Child 
Welfare  Act. 

(12)  One  commenter  recommended 
that  a  tribe  only  be  required  to  show 
that  it  is  able  to  establish  the  necessary 
support  services.  This  recommendation 
has  not  been  adopted.  Services  should 
be  available  at  least  by  the  time 
reassumption  occurs.  Such  services  need 
not  be  organized  in  the  same  fashion  as 
services  from  traditional  social  services 
agencies.  Such  services  need  not  be 
funded  or  controlled  by  the  tribe.  All 
that  is  necessary  is  that  they  be 
available. 

(13)  One  commenter  recommended 
that  reassumption  of  jurisdiction  not  be 
approved  unless  the  tribe  could  show 
that  it  is  in  “the  best  interests  of 
children”  that  jurisdiction  would  be 
reassumed.  Such  a  standard  is  not 
authorized  by  the  Act.  The  Act  only 
requires  that  tribal  jurisdiction  be 
“feasible” — not  that  it  necessarily  be 
shown  to  be  better  for  the  children  than 
state  jurisdiction.  Although  the  findings 
in  the  Act  indicate  that  Congress 
believes  tribal  jurisdiction  will,  in  most 
cases,  be  better  for  Indian  children,  it 
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(Md  not  require  that  each  tribe 
reessuming  jurisdiction  prove  that  point. 
States  are  not  denied  jurisdiction  over 
child  custody  matters  relating  to  their 
residents  simply  because  a  neighboring 
state  could  handle  the  case^  better. 
Tribes  should  not  be  required  to 
compete  with  neighboring  jurisdictions 
any  more  than  states  are. 

(14)  A  recommendation  that 
paragraph  (a)(4]  be  modified  to  define  in 
precise  terms  what  is  meant  by  “the 
requirements  of  the  Indian  Civil  Rights 
Act”  has  not  been  adopted  because  it 
would  be  virtually  impossible  to  do  so  in 
sufficiently  complete  fashion.  The  most 
important  requirement  of  that  Act  in  this 
context  is  the  due  process  provision, 
which  requires  that  disputes  be  handled 
in  a  manner  that  is  fair.  An  effort  to 
define  “fairness”  in  detail  would  tend  to 
unnecessarily  restrict  tribal  options.  The 
Department  will  look  for  guidance  on 
that  issue  to  the  existing  body  of 
caselaw  defining  what  “due  process”  or 
"fairness”  means  in  specific  situations. 

(15)  One  commenter  objected  to  the 
requirement  in  §  13.14  for  Federal 
Register  publication  of  the  fact  that  a 
petition  has  been  received  prior  to 
taking  action  on  the  petition.  The 
commenter  argued  that  publication 
would  place  on  tribes  an  undue  burden 
of  having  to  respond  to  adverse 
comments  on  their  petitions,  'fhe 
purpose  of  publication  is  not  to  solicit 
comments  but  to  give  the  public  and 
affected  officials  and  agencies  some 
advance  notice  that  a  change  in 
jurisdiction  may  be  coming.  Although 
comments  will  not  he  solicited,  any  that 
are  volunteered  will  be  considered  and 
made  available  to  the  petitioning  tribe 
or  tribes.  The  primary  author  of  this 
document  is  David  Etheridge,  Office  of 
the  Solicitor,  Department  of  the  Interior; 
(202) 343-6967. 

Note. — The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

Subchapter  B,  Chapter  1,  of  title  25  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  Part  13, 
reading  as  follows: 

PART  13— TRIBAL  REASSUMPTION 
OF  JURISDICTION  OVER  CHILD 
CUSTODY  PROCEEDINGS 

Subpart  A— Purpose 

Sec. 

13.1  Purpose. 

Subpart  B— Reassumption 

13.11  Contents  of  reassumption  petitions. 


Bee. 

13.12  Crite»ifa  fm*  approval  of  reiissumption 
pobtioDs. 

16  Tecduioal  assistaBce  prior  to 
peiifiontBg. 

18.14  Seoreterial  review  procedure 

13.15  Adaiieistrative  appeals. 

13.16  Te^nioal  assistance  after 
disapproval. 

Authority:  25  U.S.C.  1952. 


§  13.1  Purpose. 

(a)  The  regulations  of  this  part 
establish  the  procedures  by  which  an 
Indian  tribe  that  occupies  a  reservation 
as  defined  in  25  U.S.C.  §  1903(10)  over 
which  a  state  asserts  any  jurisdiction 
pursuant  to  the  provisions  of  the  Act  of 
August  15, 1953  (67  Stat.  588)  Pub.  L.  83- 
280.  or  pursuant  to  any  other  federal  law 
(including  any  special  federal  law 
applicable  only  to  a  tribe  or  tribes  in 
Oklahoma),  may  reassume  jurisdiction 
over  Indian  child  custody  proceedings 
as  authorized  by  the  Indian  Child 
Welfare  Act,  Pub.  L.  95-608.  92  Slut. 
3069,  25  U.S.C.  §  1918. 

(b)  On  some  reservations  there  are 
.disputes  concerning  whether  certain 
federal  statutes  have  subjected  Indian 
child  custody  proceedings  to  slate 
jurisdiction  or  whether  any  such 
jurisdiction  conferred  on  a  state  is 
exclusive  of  tribal  jurisdiction.  Tribes 
located  on  those  reservations  may  wish 
to  exercise  exclusive  jurisdiction  or 
other  jurisdiction  currently  exercised  by 
the  state  without  the  necessity  of 
engaging  in  protracted  litigation.  The 
procedures  in  this  part  also  permit  such 
tribes  to  secure  unquestioned  exclusive, 
concurrent  or  partial  jurisdiction  over 
Indian  child  custody  matters  without 
relinquishing  their  claim  that  no  federal 
statute  had  ever  deprived  them  of  that 
jurisdiction. 

(c)  Some  tribes  may  wish  to  join 
together  in  a  consortium  to  establish  a 
single  entity  that  will  exercise 
jurisdiction  over  all  their  members 
located  on  the  reservations  of  tribes 
participating  in  the  consortium.  These 
regulations  also  provide  a  procedure  by 
which  tribes  may  reassume  jurisdiction 
through  such  a  consortium. 

(d)  These  regulations  also  provide  for 
limited  reassumptions  including 
jurisdiction  restricted  to  cases 
transferred  from  state  courts  under  25 
U.S.C.  §  1911(b)  and  jurisdiction  over 
limited  geographical  areas. 

(e)  Unless  the  petition  for 
reassumption  specifically  states 
otherwise,  where  a  tribe  reassumes 
jurisdiction  over  the  reservation  it 
occupies,  any  land  or  community 
occupied  by  that  tribe  which 
subsequently  acquires  the  status  of 


reservation  as  deRned  in  25  U.S.C. 

§  1903(10)  also  becomes  subject  to  tribal 
jurisdiction  ovm*  Indian  child  custody 
matters. 


§  13.1 1  Contetils  of  reeseumption 
petitions. 

(a)  Each  petition  to  reassume 
jurisdiction  over  Indian  child  ^custody 
proceedings  and  the  accompanying  plan 
shall  contain,  where  available,  the 
following  information  in  sufficient  detail 
to  permit  the  Secretary  to  determine 
whether  reassumption  is  feasible: 

(1)  Full  name,  address  and  telephone 
number  of  the  petitioning  tribe  or  tribes. 

(2)  A  resolution  by  the  tribal 
governing  body  supporting  the  petition 
and  plan.  If  the  territory  involved  is 
occupied  by  more  than  one  tribe  and 
jurisdiction  is  to  be  reassumed  over  all 
Indians  residing  in  the  territory,  the 
governing  body  of  each  tribe  involved 
must  adopt  such  a  resolution.  A  tribe 
that  shares  territory  with  another  tribe 
or  tribes  may  reassume  jurisdiction  only 
over  its  own  members  without  obtaining 
the  consent  of  the  other  tribe  or  tribes. 
Where  a  group  of  tribes  form  a 
consortium  to  reassume  jurisdiction,  the 
governing  body  of  each  participating 
tribe  must  submit  a  resolution. 

(3)  The  proposed  date  on  which 
jurisdiction  would  be  reassumed. 

(4)  Estimated  total  number  of 
members  in  the  petitioning  tribe  or 
tribes,  together  with  an  explanation  of 
how  the  number  was  estimated. 

(5)  Current  criteria  for  membership  in 
the  tribe  or  tribes. 

(6)  Explanation  of  procedure  by  which 
a  participant  in  an  Indian  child  custody 
proceeding  may  determine  whether  a 
particular  individual  is  a  member  of  a 
petitioning  tribe. 

(7)  Citation  to  provision  in  tribal 
constitution  or  similar  governing 
document,  if  any,  that  authorizes  (he 
tribal  governing  body  to  exercise 
jurisdiction  over  Indian  child  custody 
matters. 

(8)  Description  of  the  tribal  court  as 
defined  in  25  U.S.C.  §  1903(12)  that  has 
been  or  will  be  established  to  exercise 
jurisdiction  over  Indian  child  custody 
matters.  The  description  shall  include  an 
organization  chart  and  budget  for  the 
court.  The  source  and  amount  of  non- 
tribal  funds  that  will  be  used  to  fund  the 
court  shall  be  identified.  Funds  that  will 
become  available  only  when  the  tribe 
reassumes  jurisdiction  may  be  included.- 

(9)  Copy  of  any  tribal  ordinances  or 
tribal  court  rules  establishing 
procedures  or  rules  for  the  exercise  of 
jurisdiction  over  child  custody  matters. 


Subpart  B— Reasaumptfon 


Subpart  A— Purpose 
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(10)  Description  of  child  and  family 
support  services  that  will  be  available  to 
the  tribe  or  tribes  when  jurisdiction 
reassumed.  Such  services  include  any 
resource  to  maintain  family  stability  or 
provide  support  for  an  Indian  child  in 
the  absence  of  a  family — regardless  of 
whether  or  not  they  are  the  type  of 
services  traditionally  employed  by 
social  services  agencies.  The  description 
shall  include  not  only  those  resources  of 
the  tribe  itself,  but  also  any  state  or 
federal  resources  that  will  continue  to 
be  available  after  reassumption  of 
jurisdiction. 

(11)  Estimate  of  the  number  of  child 
custody  cases  expected  during  a  year 
together  with  an  explanation  of  how  the 
number  was  estimated. 

(12)  Copy  of  any  tribal  agreements 
with  states,  other  tribes  or  non-Indian 
local  governments  relating  to  child 
custody  matters. 

(b)  If  the  petition  is  for  jurisdiction 
other  than  transferral  jurisdiction  under 
25  U.S.C.  1911(b).  the  following 
information  shall  also  be  included  in  the 
petition  and  plan: 

(1)  Citation  of  the  statute  or  statutes 
upon  which  the  state  has  based  its 
assertion  of  jurisdiction  over  Indian 
child  custody  matters. 

(2)  Clear  and  definite  description  of 
the  territory  over  which  jurisdiction  will 
be  reassumed  together  with  a  statement 
of  the  size  of  the  territory  in  square 
miles. 

(3)  If  a  statute  upon  which  the  state 
bases  its  assertion  of  jurisdiction  is  a 
surplus  land  statute,  a  clear  and  definite 
description  of  the  reservation 
boundaries  that  will  be  reestablished  for 
purposes  of  the  Indian  Child  Welfare 
Act. 

(4)  Estimated  total  number  of  Indian 
children  residing  in  the  affected  territory 
together  with  an  explanation  of  how  the 
number  was  estimated. 

§  13.12  Criteria  for  approval  of 
reassumption  petitions. 

(a)  The  Assistant  Secretary — Indian 
Affairs  shall  approve  a  tribal  petition  to 
rcassume  jurisdiction  over  Indian  child 
custody  matters  if: 

(1)  Any  reservation,  as  defined  in  25 
U.S.C.  1903(10),  presently  affected  by  the 
petition  is  presently  occupied  by  the 
petitioning  tribe  or  tribes; 

(2)  The  constitution  or  other  governing 
document,  if  any,  of  the  petitioning  tribe 
or  tribes  authorizes  the  tribal  governing 
body  or  bodies  to  exercise  jurisdiction 
over  Indian  child  custody  matters; 

(3)  The  information  and  documents 
required  by  $  13.11  of  this  part  have 
been  provid^ 


(4)  A  tribal  court,  as  defined  in  25 
U.S.C.  1903(12),  has  been  established  or 
will  be  established  before  reassumption 
and  that  tribal  court  will  be  able  to 
exercise  jurisdiction  over  Indian  child 
custody  matters  in  a  manner  that  meets 
the  requirements  of  the  Indian  Civil 
Rights  Act,  25  U.S.C.  1302; 

(5)  Child  care  services  sufficient  to 
meet  the  needs  of  most  children  the 
tribal  court  finds  must  be  removed  from 
parental  custody  are  available  or  will  be 
available  at  the  time  of  reassumption  of 
jurisdiction;  and 

(6)  The  tribe  or  tribes  have 
established  a  procedure  for  clearly 
identifying  persons  who  will  be  subject 
to  the  jurisdiction  of  the  tribe  or  tribes 
upon  reassumption  of  jurisdiction. 

(b)  If  the  technical  assistance 
provided  by  the  Bureau  to  the  tribe  to 
correct  any  deficiency  which  the 
Assistant  Secretary — Indian  Affairs  has 
identified  as  a  basis  for  disapproving  a 
petition  for  reassumption  of  exclusive 
jurisdiction  has  proved  unsuccessful  in 
eliminating  entirely  such  problem,  the 
Bureau,  at  the  request  of  the  tribe,  shall 
assist  the  tribe  to  assert  whatever 
partial  jurisdiction  as  provided  in  25 
U.S.C.  1918(b)  that  is  feasible  and 
desired  b)r  the  tribe.  In  the  alternative, 
the  Bureau,  if  requested  by  the 
concerned  tribe,  shall  assist  the  tribe  to. 
enter  into  agreements  with  a  state  or 
states  regarding  the  care  and  custody  of 
Indian  children  and  jurisdiction  over 
Indian  child  custody  proceedings, 
including  agreements  which  may 
provide  for  the  orderly  transfer  of 
jurisdiction  to  the  tribe  on  a  case-by- 
case  basis  or  agreements  which  provide 
for  concurrent  jurisdiction  between  the 
state  and  the  Indian  tribe. 

S  13.13  Technical  assistance  prior  to 
petitioning. 

(a)  Upon  the  request  of  a  tribe 
desiring  to  reassume  jurisdiction  over 
Indian  child  custody  matters,  Bureau 
agency  and  Area  Offices  shall  provide 
technical  assistance  and  make  available 
any  pertinent  documents,  records,  maps 
or  reports  in  the  Bureau's  possession  to 
enable  the  tribe  to  meet  the 
requirements  for  Secretarial  approval  of 
the  petition. 

(b)  Upon  the  request  of  such  a  tribe,  to 
the  extent  funds  are  available,  the 
Bureau  may  provide  funding  under  the 
procedures  established  under  25  CFR 
23.22  to  assist  the  tribe  in  developing  the 
tribal  court  and  child  care  services  that 
will  be  needed  when  jurisdiction  is 
reassumed. 


§  1 3. 1 4  Secretarial  review  procedure. 

(a)  Upon  receipt  of  the  petition,  the 
Assistant  Secretary — Indian  Affairs 
shall  cause  to  be  published  in  the 
Federal  Register  a  notice  stating  that  the 
petition  has  been  received  and  is  under 
review  and  that  it  may  be  inspected  and 
copied  at  the  Bureau  agency  office  that 
serves  the  petitioning  tribe  or  tribes. 

(1)  No  final  action  shall  be  taken  until 
45  days  after  the  petition  has  been 
received. 

(2)  Notice  that  a  petition  has  been 
disapproved  shall  be  published  in  the 
Federal  Register  no  later  than  75  days 
after  the  petition  has  been  received. 

(3)  Notice  that  a  petition  has  been 
approved  shall  be  published  on  a  date 
requested  by  the  petitioning  tribe  or 
within  75  days  after  the  petition  has 
been  received — whichever  is  later. 

(b)  Notice  of  approval  shall  include  a 
clear  and  definite  description  of  the 
territory  presently  subject  to  the 
reassumption  of  jurisdiction  and  shall 
state  the  date  on  which  the 
reassumption  becomes  effective.  A  copy 
of  the  notice  shall  immediately  be  sent 
to  the  petitioning  tribe  and  to  the 
attorney  general,  governor  and  highest 
court  of  the  affected  state  or  states. 

(c)  Reasons  for  disapproval  of  a 
petition  shall  be  sent  immediately  to  the 
petitioning  tribe  or  tribes. 

(d)  When  a  petition  has  been 
disapproved  a  tribe  or  tribes  may 
repetition  after  taking  action  to 
overcome  the  deficiencies  of  the  first 
petition. 

§  13.15  Administrative  appeals. 

The  decision  of  the  Assistant 
Secretary — Indian  Affairs  may  be 
appealed  under  procedures  established 
in  43  CFR  4.350-4.369. 

§  1 3. 16  Technical  assistance  after 
disapproval. 

If  a  petition  is  disapproved,  the 
Bureau  shall  immediately  offer  technical 
assistance  to  the  tribal  governing  body 
for  the  purpose  of  overcoming  the  defect 
in  the  petition  or  plan  that  resulted  in 
the  disapproval. 

Forrest ).  Gerard, 

Assistant  Secretary' — Indian  Affairs. 

IFR  Doc.  79-23480  Filed  7-30-79;  8:45  ami 

BILLING  CODE  4310-02-M 


25  CFR  Part  23 

Indian  Child  Welfare  Act; 
Implementation 

July  24. 1979. 

agency:  Bureau  of  Indian  Affairs, 
Department  of  the  Interior. 
ACTION:  Final  rule. 
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SUMMARY:  The  Bureau  of  Indian  Affairs 
hereby  adds  a  new  part  to  its 
regulations  to  implement  the  provisions 
of  the  Indian  Child  Welfare  Act  of  1978 
(Pub.  L.  95-608).  The  Indian  Child 
Welfare  Act  seeks  to  protect  the  best 
interest  of  Indian  children  by  promoting 
the  stability  and  security  of  Indian 
families  and  tribes  by  preventing  the 
unwarranted  and  arbitrary  removal  of 
Indian  children  from  their  Indian  homes; 
establishing  procedures  for  transferring 
Indian  child  custody  proceedings  from 
state  courts  to  the  appropriate  tribal 
courts;  setting  forth  criteria  for 
placement  of  children  voluntarily  or 
involuntarily  removed  from  their 
parents,  guardians,  or  custodians; 
providing  a  system  of  intervention  in 
state  court  proceedings  by  the  child’s 
parents,  relatives  or  the  child’s  tribe  in 
involuntary  removal  and  adoption 
matters  of  Indian  children,  and 
providing  grants  to  Indian  tribes  and 
organizations  on  or  "near”  reservations 
or  off-reservations  to  plan,  establish, 
operate  and  manage  child  placement 
and  family  service  programs  to  carry  out 
the  intent  of  the  Act.  It  is  intended  that 
these  regulations  will  complement  those 
related  procedures  published  in  25  CFR 
13,  "Tribal  Reassumption  of  Jurisdiction 
Over  Child  Custody  Proceedings,”  and 
will  also  complement  "Guidelines  for 
State  Courts”  relative  to  Indian  child 
nestody  proceedings  to  be  published  as 
a  Federail  Register  Notice. 

EFFECTIVE  DATE:  These  new  regulations 
wfti  become  effective  August  30, 1979. 

FOR  FURTHER  INFORMATION  CONTACT: 

Raymond  V.  Butler,  Chief,  Division  of 
Social  Services,  Bureau  of  Indian 
Afiairs,  1961  Constitution  Avenue,  N.W., 
Washington.  D.C.  20245  (703-235-2756). 

SUPPLEMENTARY  INFORMATION:  On  April 
23. 1979  there  were  published  in  the 
Federal  Register  (44  FR  23993)  proposed 
regulations  for  the  Indian  Child  Welfare 
Act.  Interested  persons  were  given  30 
days  in  which  to  submit  written 
comments  regarding  the  proposed 
regulations.  Thorough  and  careful 
consideration  was  given  to  all  comments 
received  during  this  period.  Many 
comments  were  subsequently  adopted 
but  certain  others  were  not. 

The  function  of  regulations  is  to 
provide  rules  that  the  issuing  agency 
will  follow  in  carrying  out  the 
responsibilities  assigned  to  it  by  an  Act 
of  Congress.  Under  the  Indian  Child 
Welfare  Act.  responsibility  for  the 
conduct  of  most  aspects  of  Indian  child 
custody  proceedings  remains  with  state 
and  tribal  courts.  Where  the 
responsibility  lies  with  the  state  or  the 
tribe,  it  is  the  state  or  tribe  that  has  both 


the  authority  and  the  responsibility  to 
establish  rules  or  procedures  to  carry 
out  those  responsibilities. 

The  simple  fact  that  a  statute  deals 
with  Indians  does  not  authorize  this 
Department  to  promulgate  rules 
governing  all  aspects  of  its 
implementation.  For  example,  25  U.S.C. 
194  governs  the  burden  of  proof  in 
certain  cases  involving  Indians,  but  does 
not  authorize  the  Department  to  regulate 
the  courts  in  such  cases.  An  agency  may 
not  promulgate  binding  rules  if  the 
ultimate  power  to  determine  the  content 
of  the  law  covered  by  the  rules  is  in  the 
courts.  See  generally,  Davis, 
Administrative  Law  Treatise  §  5.03  - 
(1958).  By  leaving  with  courts  the 
jurisdiction  to  decide  Indian  child 
custody  matters.  Congress  left  to  those 
courts  the  responsibility  of  determining 
how  the  Act  applies  to  the  cases  before 
them. 

Some  portions  of  the  Act  do  assign  the 
Interior  Department  certain 
responsibilities  related  to  child  custody 
proceedings.  For  example,  the 
Department  is  to  pay  for  appointed 
counsel  in  some  cases,  and  is  to  be 
notified  of  child  custody  proceedings  in 
certain  instances.  Regulations 
implementing  those  Departmental 
responsibilities  can  and  do  have  some 
impact  on  court  procedures. 

Some  oommenters  objected  to 
pubKoatioB  of  the  guidelines  for  state 
cx>urte  as  a  notice  rather  than  as  a 
proposed  rule.  They  fear  that  the 
guideJ^es  will  be  invalidated  by  a  court 
for  failure  to  follow  the  rule-making 
procedures  of  the  -‘..dministrative 
Procedures  Act.  The  guidelines  by 
themselves  are  not  intended  to  have  the 
force  of  law;  consequently,  no  court 
should  have  occasion  to  rule  on  their 
validity.  The  guidelines  will  have  the 
force  of  law  only  as  they  are  adopted  by 
individual  states  as  legislation, 
regulations,  or  court  rules.  So  long  as 
proper  state  procedures  are  followed  in 
adopting  them,  they  will  not  be  subject 
to  challenge  on  procedural  grounds. 

A  number  of  commenters  apparently 
assume  that  all  language  in  the  statute 
must  be  repeated  in  the  regulations  if  it 
is  to  have  the  force  of  law.  The  statute  is 
fully  effective  without  reference  to  the 
regulations.  The  purpose  of  the 
regulations  is  merely  to  provide  rules  for 
the  Department  to  follow  in  carrying  out 
its  responsibilities  under  the  Act. 
Statutory  language  is  included  at  some 
points  in  the  regulations  to  explain  the 
context  of  the  rules  and  to  reduce  the 
nee^  to  refer  to  the  statute  in  order  to 
understand  the  regulations.  Repeating  or 
omitting  statutory  language  in  the 


regulations  has  no  effect  on  the  validity 
of  that  statutory  language. 

A  number  of  commenters  also 
recommended  that  the  regulations 
“correct”  what  they  regarded  as 
loopholes,  mistakes,  or  bad  policy 
contained  in  the  statute.  This 
Department  does  not  have  the  authority 
to  “correct”  alleged  mistakes  of 
Congress  through  regulations.  Where 
statutory  language  is  either  vague  or 
ambiguous  and  an  interpretation  of  that 
language  is  necessary  for  this 
Department  to  carry  out  its 
responsibilities,  regulations  may 
properly  provide  such  an  interpretation. 
Such  interpretations,  however,  cannot 
be  contrary  to  the  plain  meaning  of  the 
Act  itself. 

A.  Changes  Made  Due  to  Comments 
Received 

(1)  Section  23.2(b)(5)  is  revised  to  read 
“a  crime  in  the  jurisdiction  where  the 
act  occurred.” 

This  additional  language  has  been 
added  to  clarify  that  an  offense 
allegedly  committed  by  a  child  must  be 
a  crime  if  committed  by  an  adult  at  the 
same  place  in  order  to  exempt  a  child 
custody  proceeding  from  the  provisions 
of  the  Act.  A  new  sentence  has  also 
been  added  stating  that  “status 
offenses”  such  as  truancy  and 
incorrigibility  (which  are  not  crimes 
adults  can  commit)  are  covered  by  the 
Aot.  This  sentence  simply  states  in 
positive  terms  the  legal  effect  of  the  Act 
in  excluding  from  ooverage  under  the 
Aot  only  those  offenses  which  an  adult 
oafl  commit. 

(2)  Section  23.2(d)  is  revised  to  include 
subtitles  after  each  subsection  in  order 
to  highlight  the  variances  in  definitions. 
These  subtitles  are:  (1)  Jurisdictional 
Purposes;  (2)  Service  Eligibility  for 
Children  and  Family  Service  Programs 
On  or  Near  Reservations;  and  (3) 

Service  Eligibility  for  Off  Reservation 
Children  and  Family  Service  Programs. 
In  part  (2)  the  Secretary  of  Health, 
Education,  and  Welfare  is  delineated  for 
further  clarification.  An  additional 
sentence  is  included  to  explain  that 
tribal  membership  is  based  on  tribal 
law,  ordinance,  or  custom. 

(3)  Section  23.2(f),  a  cross  reference  to 
the  “guidelines  for  State  Courts”  is 
made  for  further  clarification. 

(4)  Section  23.2(g),  an  (s)  is  added  to 
person  to  refer  to  the  situation  where 
more  than  one  person  is  the  custodian. 

(5)  Section  23.2(k),  the  definition  of 
reservation  is  added  as  written  in  the 
Act  for  the  purpose  of  clarification. 
Reference  is  frequently  made  to  “the 
reservation,”  therefore  the  inclusion  of 
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this  definition  in  the  regulations  is 
necessary. 

(6)  Section  23.2(1),  a  definition  of 
"state  court"  is  added  for  clarification 
because  of  the  frequent  reference  to  this 
term. 

The  definition  includes  the  District  of 
Columbia  and  any  territory  or 
possession  of  the  United  States  because 
this  Department  believes  that  definition 
to  be  consistent  with  the  intent  of 
Congress.  Whether  the  term  “state" 
includes  the  District  of  Columbia, 
territories  and  possessions  depends  on 
the  purposes  of  Congress  in  enacting  the 
specific  legislation  and  the 
circumstances  under  which  the  words 
were  employed.  See  e.g..  Examining 
Board  vs.  Flores  de  Otero,  426,  U.S.  572 
(1976).  In  25  U.S.C.  1902  Congress  stated 
that  its  intent  in  passing  the  Indian 
Child  Welfare  Act  was  to  establish 
minimum  federal  standards  for  the 
removal  of  Indian  children  from  their 
families  and  the  placement  of  such 
children  in  foster  or  adoptive  homes.  In 
25  U.S.C.  1901(4)  Congress  expressed  its 
concern  over  the  alarmingly  high 
percentage  of  Indian  families  broken  up 
by  the  removal  of  their  children  by  non- 
tribal  public  and  private  agencies.  The 
District  of  Columbia,  U.S.  possessions 
and  territories  also  have  non-tribal 
public  agencies  that  place  children 
within  their  jurisdiction.  It  seems 
unlikely  that  Congress  intended  to 
exclude  any  non-tribal  government  from 
(he  minimum  federal  standards. 

The  definition  also  includes 
government  agencies  authorized  by  law 
to  make  any  placements  covered  by  the 
Act  regardless  of  whether  they  are 
called  courts.  This  definition  parallels 
the  statutory  definition  of  tribal  court.  25 
U.S.C.  1903(12). 

(7)  Section  23.2  (m)  and  (n)  are 
renumbered  due  to  the  addition  of  the 
two  previous  definitions. 

(8)  Section  23.3  Policy,  “preventative 
measures"  is  changed  to  “measures  to 
prevent  the  breakup  of  Indian  families" 
for  the  purposes  of  clarification. 

(9)  The  addresses  for  sending  notice 
to  the  Secretary  are  listed  in  §  23.11(b). 
The  contents  of  the  notice  to  the 
Secretary  are  set  out  in  §  23.11(c). 
Additional  information  concerning 
rights  under  the  Act  that  the  Bureau  will 
include  in  its  notice  to  the  tribes, 
parents  and  Indian  custodians  is  listed 
in  §  23.11(d).  In  response  to  a  comment, 
this  subsection  also  provides  for  asking 
tribal  officials  to  handle  in  a 
confidential  manner  the  information 
they  receive  concerning  individual 
cases. 

(10)  Section  23.11(d).  Notice  may  also 
bi!  given  by  “personal  service.”  This 


type  of  service  is  included  to  give  an 
alternative  form  of  service  or  “higher 
standard  of  protection  to  the  rights  of 
the  parent”  custodian  or  tribe  as 
authorized  in  Section  111  of  the  Act 

(11)  Several  conunenters  expressed 
concern  that  the  proposed  rules  in 
Section  23.11  could  be  construed  as 
authorizing  BIA  officials  to  halt  their 
efforts  to  identify  a  child's  tribe  or  to 
locate  the  child’s  parents  or  Indian 
custodians  after  only  15  days  of  effort. 
The  deadline  was  included  in  the 
proposed  regulations  to  assure  prompt 
action  by  Bureau  officials.  Prompt  action 
is  needed  since  the  court  is  free  to  begin 
its  proceedings  only  10  days  after  notice 
to  the  Secretary.  Even  if  the  court  is 
willing  to  continue  the  case  pending 
Bureau  action,  a  long  delay  could  be 
prejudicial  to  the  child  and  other  parties 
to  the  proceedings.  There  may  be  many 
instances,  however,  in  which  15  days  is 
simply  not  enough  time  to  complete  the 
search. 

Two  changes  have  been  made  in  the 
regulations  to  resolve  this  problem. 

First,  the  Bureau  is  to  attempt  to 
complete  the  search  and  give  notice 
within  10  days  in  order  to  conform  with 
Section  102  of  the  Act,  and  so  that  those 
who  are  notified  will  be  able  to 
participate  in  a  timely  manner  in  the 
proceedings.  Second,  if  the  Bureau  has 
not  been  able  to  complete  its  efiorts  in 
that  time,  it  is  to  inform  the  court  of  that 
fact  and  let  the  court  know  how  much 
more  time  will  be  needed.  The  court  can 
then  use  that  information  to  decide 
whether  the  proceedings  should  be 
further  delayed.  Regardless  of  what 
action  the  court  takes,  the  BIA  will 
complete  its  search  efforts, 

(12)  One  commenter  suggested  that 
the  time  problem  could  be  alleviated  to 
some  extent  if  the  BIA  would  be  willing 
to  undertake  searches  before  a  case  is 
actually  filed  when  asked  to  do  so  by 
someone  who  is  contemplating  filing 
such  an  action.  This  su^estion  has  been 
adopted  in  |  23.11(f). 

(13)  In  Section  23.11(e)  the 
terminology  “has  a  relationship  with  an 
Indian  tribe”  is  changed  to  “meets  the 
criteria  of  an  Indian  child  as  defined  in 
section  (4)  of  the  Act”  for  further 
clarification  and  to  relate  back  to  the 
legislative  language. 

(14)  Section  23.12  is  changed  to  enable 
any  tribe  to  designate  by  resolution  “or 
by  such  form  as  the  tribal  constitution  or 
current  practice  requires”  an  agent  for 
service  of  notice. 

This  change  expands  the  methods  by 
which  an  agent  for  notice  may  be 
designated.  Some  tribes  do  not  issue 
resolutions,  but  grant  authority  for 
action  by  other  methods. 


(15)  In  Section  23.12  the  sentence. 

“The  Secretary  shall  publish  the  name 
and  address  of  the  designated  agent  for 
service  of  notice  in  the  Federal 
Register,”  is  changed  by  adding  the 
following,  “on  an  annual  basis.”  A 
current  listing  of  such  agents  will  be 
maintained  by  the  Secretary,  and  will  be 
available  through  the  Area  Offices. 

These  changes  are  made  to  more 
adequately  handle  the  requests  for 
information  regarding  agents  for  service, 
many  of  whom  could  change  on  a 
frequent  basis. 

(16)  Section  23.21  is  changed  to  delete 
the  word  “non-profit”  from  grant 
eligibility  criteria.  Profit-making  Indian 
organizations  otherwise  eligible  for 
grants  under  this  part  may  apply  for  said 
grants  for  non-profit-making  programs. 
Comments  suggested  that  there  are 
several  Indian  organizations  which  have 
both  profit  and  non-profit  component 
programs.  Section  23.21  is  also  changed 
to  make  clear  that  applicants  may  apply 
for  a  grant  individually  or  as  a 
consortium. 

(17)  Section  23.22  is  changed  to  make 
clear  that  the  examples  of  Indian  child 
and  family  serxice  programs  provided 
therein  are,  in  fact,  just  examples  and  do 
not  limit  or  restrict  the  kinds  of  child 
and  family  service  programs  for  which 
grants  may  be  provided.  Some 
renumbering  of  subsections  is  also  done 
to  make  the  overall  section  more 
readable. 

(18)  Section  23.25(a)  is  changed  to 
recognize  that  statistical  and  other 
precise  quantitative  data  are  not  always 
available  to  evaluate  the  need  for  Indian 
child  and  family  service  programs.  Such 
data  may  henceforth  be  considered  only 
insofar  as  practicable  and  may  include 
estimated  data  as  well  as  actual  data. 
Section  23.25(a)  is  also  changed  to 
ensure  that  quality  and  relevance  of 
service  to  Indian  clientele  be  considered 
when  determining  Indian  accessibility  to 
existing  child  and  family  service 
programs. 

(19)  Section  23.25(b)  is  changed  to 
emphasize  that  the  governing  body  of  a 
tribe  may  subgrant  or  subcontract  its 
grant  to  an  Indian  organization  if  it 
desires  to  do  so. 

(20)  Section  23.25(c)  is  changed  to  give 
preference  for  selection  for  off- 
reservation  grants  to  off-reservation 
Indian  organizations  showing 
substantial  rather  than  majority  support 
from  the  community  to  be  served. 
Section  23.25(c)  is  also  changed  to  waive 
the  substantial  community  support 
requirement  for  certain  existing  Indian 
organizations. 

(21)  Section  23.27(c)(1)  is  changed  to 
delete  reference  to  distribution  of  grant 
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funds  based  upon  ratio  of  number  of 
Indian  children  under  age  18  to  be 
served  under  a  proposal  to  number  of 
Indian  children  under  18  nationally. 

(22)  Section  23.35(a).  To  facilitate 
administration  of  grants  pursuant  to 
23.27(a),  a  change  was  made  transferring 
the  administration  of  grants  from  the 
Central  Office  to  the  Area  Office  level. 

(23)  Section  23.43(a)  is  changed  to 
specifically  reference  funds  under  Titles 
IVB  and  XX  of  the  Social  Security  Act 
as  appropriate  matching  shares  for  grant 
funds  provided  under  this  part,  because 
they  were  specifically  referenced  in  the 
Act. 

(24)  Section  23.43(b)  is  changed  to  (c), 
and  a  new  (b)  is  added  to  reference 
agreements  between  the  Department  of 
the  Interior  and  the  Department  of 
Health,  Education,  and  Welfare  for  use 
of  funds  imder  this  part. 

(25)  Section  23.43(b)  was  added  to 
emphasize  section  203(a)  of  the  Act. 

That  section  was  not  addressed  in  the 
proposed  regulations. 

(26)  Many  recommendations  were 
received  concerning  design  of  a  funding 
formula  to  ensure  that  all  approved 
grant  applicants  receive  a 
proportionately  equitable  share  of  funds 
and  that  small  tribes  and  Indian 
organizations  do  not  lose  out  to  large 
tribes  and  Indian  organizations  when 
funds  are  distributed.  These 
recommendations  will  be  utilized 
insofar  as  possible  in  the  formula 
design.  The  formula  itself  will  be 
published  at  a  later  date  as  a  Federal 
Register  Notice. 

(27)  In  Section  23.81(a),  the  address 
for  transmittal  of  information  to  the 
Secretary  shall  be  sent  to  the  Chief 
Justice  of  the  highest  court  of  Appeal, 
"the  Attorney  General,  and  Governor" 
of  each  state.  The  Governor  was  added 
to  insure  wider  distribution  of  this 
material  among  state  agencies. 

(28)  Section  23.81(a)(1)  is  changed  to 
"Name  of  the  child,  the  tribal  affiliation, 
and  the  quantum  of  Indian  blood,"  to 
secure  more  information  for  the  adult 
Indian  individual  who  is  adopted. 

(29)  Section  23.81(b),  or,  is  inserted 
between  "adoptive  or  foster  parents" 
who  may  request  information  for  an 
adopted  Indiaxi  individual  to  correct  an 
error,  and  comply  with  the  language  of 
the  Act. 

(30)  Section  23.81(b),  additional 
wording  has  been  added  to  clarify  what 
information  will  be  disclosed  for 
enrollment  purposes,  for  determining 
rights  or  beneHts  and  to  whom  it  may  be 
released.  These  limitations  were  added 
to  stress  not  only  the  confidential  nature 
of  this  information,  but  also  the 
importance  of  enrollment. 


(31)  Sections  23.91,  23.92,  and  23.93 
were  added  to  assist  the  tribes  and 
courts  in  carrying  out  the  purposes  of 
the  Act. 

B.  Changes  Not  Adopted 

Certain  other  comments  were 
received  and  duly  considered,  but  have 
not  been  incorporated  into  the 
regulations.  The  following  suggested 
changes  were  not  adopted  for  the 
reasons  given: 

(1)  A  number  of  very  forceful 
comments  were  received  to  the  effect 
that  the  Bureau  of  Indian  Affairs  had 
disclaimed  its  responsibility  insofar  as 
would  apply  to  proceedings  in  the  state 
courts  by  publishing  proposed 
“Guidelines  for  State  Courts"  rather 
than  proposed  regulations  in  Part  23.  As 
many  comments  indicated,  it  was 
initially  administratively  planned  to 
write  the  guidelines  as  regulations.  Also, 
as  a  result  of  the  public  hearings,  the 
National  Congress  of  American  Indians 
and  the  National  Indian  Court  Judges 
Association  proposed  these  guidelines 
as  regulatiojis.  It  is  not  administrative 
policy,  but  rather  the  strong  legal 
position  of  the  Office  of  the  Solicitor, 
Department  of  the  Interior,  that  the 
material  be  published  as  “Guidelines  for 
State  Courts."  The  Office  of  the 
Solicitor's  legal  position  is  set  out  at  the 
beginning  of  this  "Supplementary 
Information”  section.  Therefore,  the 
"Guidelines  for  State  Courts”  are  not 
included  as  regulations  in  Part  23  but 
will  be  publis^d  as  a  Federal  Register 
Notice. 

(2)  Section  23.2.  Comments  were 
received  in  each  of  the  following 
instances  regarding  the  language 
employed  in  certain  of  the  definitions  of 
this  section: 

a  (b)  The  phrase  “child  custody 
proceeding”  was  objected  to  as  being 
too  restrictive  and  as  not  encompassing 
juvenile  delinquency  proceedings: 

b  (b)(1)  “Foster  care  placement”  as 
defined  was  viewed  as  being  too  narrow 
in  scope,  and  as  not  relating  to 
institutional  placements,  voluntary 
placements,  and  to  special 
circumstances  which  might  be  imposed 
as  a  result  of  divorce  proceedings. 

One  commenter  recommended  that 
Section  23.2(b)(5)  be  changed  to  reflect 
the  statement  in  the  Senate  Report  on 
the  Act  at  Page  16  that  the  definition  of 
child  placement  includes  "juveniles 
charged  with  minor  misdemeanant 
behavior  who  would  be  covered  by 
prohibitions  against  incarceration  in 
secure  facilities  by  the  Juvenile  Justice 
and  Delinquency  Prevention  Act  of 
1974.”  The  General  Counsel’s  Office  of 
the  Law  Enforcement  Assistance 


Administration,  however,  has  informed 
this  Department  that  incarceration  of 
juveniles  charged  with  minor 
misdemeanors  is  permitted  under  that 
Act.  For  that  reason,  the  deHnition  has 
not  been  modified  to  include  placements 
based  on  such  offenses. 

c  (d)  A  respondent  requested  revision 
in  this  subsection  to  expand  the 
deHnition  of  “Indian”  to  include  non- 
Indian  children  of  Indian  parents; 

d  (d  &  e)  Comment  called  for  a  more 
clearly-drawn  division  between  the 
definitions  of  "Indian”  and  "Indian 
child.”  (A  numbering  and  a  title  change 
were  made,  with  no  change  being  made 
in  content;) 

e  (f)  It  was  suggested  that  the 
proposed  definition  of  "Indian  child's 
tribe”  should  be  reworded  so  as  to  deal 
more  explicitly  with  those  cases  in 
which  an  Indian  child  is  eligible  for 
membership  in  more  than  one  tribe. 
Further  comment  asked  that  this 
definition  be  expanded  to  make  direct 
reference  to  Alaska  Natives. 

f  (g)  It  was  suggested  that  the 
definition  of  the  term  "Indian  custodian” 
be  expanded  to  include  Indian  social 
services  agencies; 

g  (g)  Usage  of  the  term  “transferred” 
was  objected  to; 

h  (i)  Request  was  made  that  an 
expansion  of  the  dehnition  of  "Indian 
tribe”  be  made  to  include  Canadian 
tribes; 

The  language  was  not  changed  in  any 
of  the  foregoing  definitions  because 
each  of  the  debnitions  was  taken 
directly  from  the  Act.  It  cannot  be  the 
function  of  regulations  to  expand  upon 
or  to  subtract  from  legislation  as 
enacted  by  the  Congress. 

i  (j)  One  commenter  expressed  doubt 
concerning  the  constitutionality  of  the 
definition  of  "parent”  in  both  the 
regulations  and  the  statute  based  on  the 
recent  Supreme  Court  decision  in  Caban 
vs.  Mohammed,  47  U.S.L.W.  4462  (April 
24, 1979).  The  court  in  that  case  held 
unconstitutional  a  statute  permitting  an 
unwed  mother,  but  not  an  unwed  father, 
to  block  an  adoption  by  denying 
consent.  Unlike  the  statute  involved  in 
that  case,  however,  the  Indian  Child 
Welfare  Act  does  not  require  a  father  to 
be  married  to  have  all  the  rights  of  a 
parent.  The  father  need  merely 
acknowledge  paternity.  This 
requirement  imposes  even  less  of  a 
burden  on  the  father  than  the 
"legitimation”  requirement  imposed  by 
another  statute  that  was  upheld  by  the 
Supreme  Court  the  same  day  it  decided 
Caban:  Parham  vs.  Hughes,  47  U.S.LW. 
4457  (April  24, 1979).  Unlike  marriage, 
neither  legitimation  nor 
acknowledgement  requires  the  consent 
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of  the  mother.  The  reason  such  a 
requirement  is  permissible  is  well 
expressed  in  Justice  Powell’s  concurring 
opinion  in  Parham:  “The  marginally 
greater  burden  placed  upon  fathers  is  no 
more  severe  than  is  required  by  the 
marked  difference  between  proving 
paternity  and  proving  maternity."  Id.  at 
4460. 

(3J  Two  comments  were  received 
which  requested  that  a  definition  for 
“tribal  law  or  custom”  be  included  in 
the  regulations.  Such  a  definition  was 
written  into  the  proposed  guidelines, 
and  it  was  deemed  more  appropriate  for 
it  to  rem  rin  therein. 

(4)  Comments  were  received  asking 
for  definitions  of  “domicile”  and 
“residence.”  Ultimate  definition  of  the 
terminology  in  question  must  be  in 
accordance  with  case  law. 

(5)  Comment  was  received  regarding 
the  proposed  definition  of  the  term 
“parent”  relative  to  its  application  to  the 
unwed  father  and  the  minor  unwed 
parent.  No  changes  were  made  because 
(a)  the  existing  definition  is  not  in 
conflict  with  the  Supreme  Court  decision 
rendered  in  the  Stanley  vs.  Illinois,  405 
U.S.  645  (1972)  decision,  and  (b)  the 
minority  of  an  individual  does  not  affect 
her  or  his  relationship  as  a  parent. 

(6)  One  comment  asserted  that  there 
was  a  need  to  define  the  standards  of 
evidence  addressed  in  Section  102  (e 
and  f]  of  the  Act.  As  these  standards 
have  been  developed  through  case  law, 
it  was  considered  impractical  to  attempt 
to  formulate  definitions  in  connection 
with  this  particular  Act. 

(7)  Another  group  of  public  comments 
requested  that  the  designations 
“extended  family”  and  “member  of  a 
tribe"  be  defined.  Both  of  these  terms 
are  defined  either  by  tribal  law  or  by 
tribal  custom.  Consequently,  no 
definitions  are  offered  in  the  regulations. 

(8)  Section  23.11(5).  One  comment 
sought  the  inclusion  of  terminology 
relating  to  termination  proceedings 
resulting  from  juvenile  delinquency 
court  actions.  No  additional  wording 
was  added  to  this  section  because  under 
25  U.S.C.  1903(1)  only  placements — not 
terminations — based  on  acts  of 
delinquency  are  excluded  from  coverage 
of  the  Act. 

(9)  Section  23.11.  A  comment  was 
received  which  asked  that  notice  be 
made  to  the  tribe  in  all  voluntary 
proceedings.  This  suggested  change  was 
not  adopted  because  the  legislation  does 
not,  in  regard  to  voluntary  proceedings, 
authorize  notice  to  the  tribe:  therefore, 
inclusion  of  such  a  regulation  would  be 
beyond  the  scope  of  the  Act. 

(10)  Section  23.11.  An  additional 
comment  contended  that  state  courts 


should  be  required  to  give  notice  “with 
due  diligence.”  A  regulation  was  not 
developed  for  this  purpose  due  to  the 
fact  that  the  Secretary  of  the 
Department  of  the  Interior  does  not  have 
the  authority  to  promulgate  regulations 
governing  the  conduct  of  state  courts. 

(11)  Section  23.11.  Two  comments 
posed  questions  relating  to  the 
protection  of  the  civil  rights  of  Indian 
children,  and  identified  a  felt  need  for 
the  imposition  of  a  specified  time 
limitation  restricting  the  required  notice 
procedure.  Approval  of  changes 
regarding  these  issues  was  not 
warranted  because  (a)  the  Indian  Civil 
Rights  Act  provides  the  necessary 
protections,  and  (b)  due  to  exigencies  of 
individual  cases,  a  rigid  and  restrictive 
time  limitation  would  be  impossible  to 
structure. 

(12)  Section  23.11.  One  comment 
called  for  the  insertion  in  the  notice 
provision  of  the  phrase  “reasonable 
cause  to  believe  that  the  child  was  an 
Indian  child.”  Such  an  addition  is  not 
acceptable  because  it  is  not  within  the 
scope  of  the  Act  as  written  in  the 
legislation. 

(13)  Section  23.12.  One  comment 
proposed  that  the  regulations  be 
modified  to  allow  tribal  organizations  to 
act  as  designated  agents,  or  as 
coordinators  of  the  duties  and  services 
associated  with  designated  agents,  for 
the  serving  of  notice.  No  regulatory 
change  was  made  in  this  instance,  as 
doing  so  would  expand  the  substance  of 
this  section  beyond  the  scope  of  the  Act. 

(14)  Section  23.12.  A  single  comment 
was  received  requesting  that 
membership  criteria  be  published  for 
each  of  the  various  tribes.  This  request 
will  not  be  complied  with  because  the 
details  of  membership  requirements  are 
readily  available  through  tribal 
headquarters  offices  and  Bureau  Area 
Offices.  Secondarily,  the  body  of 
information  requested  is  so  extensive  as 
to  make  its  publication  within  the 
regulations  unfeasible. 

(15)  A  large  number  of  comments 
received  suggested  a  variety  of  changes 
to  be  made  in  §  23.12.  These  suggestions 
and  the  reasons  they  were  not  adopted 
are  summarized  as  follows: 

A  number  of  comments  were  received 
urging  that  the  Department  pay  any 
voucher  certified  to  it  by  a  state  court 
without  examining  it  to  determine 
whether  the  court  was  correct  in 
concluding  that  the  Bureau  should  pay. 
Except  with  respect  to  the  determination 
of  indigency,  this  recommendation  has 
not  been  adopted.  Congress  has  directed 
that  these  payments  be  made  from  funds 
managed  by  the  Interior  Department.'As 
manager  of  these  funds,  this  Department 


is  charged  by  Congress  with  the 
responsibility  of  assuring  they  are  spent 
only  for  a  Congressionally-authorized 
purpose.  Since  this  Department  is  held 
accountable  for  the  use  of  these  funds,  it 
must  retain  ultimate  authority  to  refuse 
payment  requests  if  it  believes  payment 
is  not  authorized  by  the  statute. 

Under  25  U.S.C.  1912(b),  however. 
Congress  has  authorized  payment  when 
"the  court  determines  indigency.”  Since 
the  Congress  has  left  this  determination 
to  the  courts,  this  Department  will  not 
make  its  own  determination  of  that 
issue.  Consequently,  the  provision 
authorizing  the  Area  Director  to  refuse 
payment  if  the  court  has  abused  its 
discretion  in  determining  indigency  has 
been  deleted. 

One  commenter  objected  to  the  use  of 
state  standards  and  procedures  for 
payment  of  counsel  in  juvenile 
delinquency  proceedings  as  the  criteria 
for  reasonable  fees  to  be  paid  counsel 
under  the  Indian  Child  Welfare  Act.  The 
Department  did  consider  having 
vouchers  submitted  directly  to  the 
Department  by  the  attorneys  without 
requiring  prior  approval  by  the  state 
court.  If  that  approach  had  been 
adopted,  the  Department  would  have 
developed  procedures  and  criteria  based 
on  those  employed  by  states  where 
appointed  counsel  is  paid  in  non¬ 
juvenile  delinquency  child  custody 
cases.  Since  state  courts  already  have 
substantial  experience  in  paying 
appointed  counsel  in  juvenile 
proceedings  (because  appointed  counsel 
is  clearly  required  by  the  U.S. 
Constitution),  the  Department  concluded 
the  courts  were  better  prepared  to  make 
the  initial  determination  as  to  the 
reasonableness  of  the  fees  requested  by 
appointed  attorneys.  For  that  reason,  the 
regulations  provide  for  vouchers  to  be 
approved  first  by  the  state  court.  Under 
the  regulations  the  Department  will  pay 
the  amount  approved  by  the  court  unless 
the  Department  is  prepared  to  say  that 
the  court  abused  its  discretion. 

The  regulations  could  have  asked  the 
state  courts  to  apply  procedures  and 
criteria  relating  specifically  to 
dependency  proceedings.  'Those 
procedures  and  criteria,  of  course, 
would  have  been  new  to  the  states 
involved  since  the  Department  is  not 
authorized  by  Congress  to  make 
payments  in  states  where  state  law 
authorizes  payment  in  dependency 
proceedings,  "The  Department  concluded 
administration  of  the  program  would  be 
more  orderly  if  states  could  use  the 
procedures  and  criteria  they  are  already 
using  in  other  cases  rather  than  having 
to  apply  new  rules.  There  are,  of  course, 
differences  between  juvenile 
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delinquency  proceedings  and 
dependency  proceedings.  But  since 
delinquency  proceedings  more  closely 
resemble  the  type  of  proceedings 
covered  by  the  Act  than  do  the 
proceedings  for  any  other  cases  where 
all  states  pay  appointed  counsel,  they 
were  regarded  as  the  best  model. 

Some  commenters  recommended  that 
the  deadline  for  the  Area  Director  to  act 
on  the  notice  be  reduced  from  15  days  to 
five  days.  The  deadline  has  been 
reduced  to  ten  days.  This  decision  was 
based  on  a  balancing  of  the  need  of 
attorneys  to  know  promptly  whether 
they  are  eligible  to  be  paid  and  the 
Department’s  need  for  time  to  conduct  a 
review  to  determine  eligibility. 

Some  commenters  recommended  that 
income  from  Indian  claims,  trust  funds 
and  certain  other  sources  not  be 
considered  in  determining  indigency. 
Since  this  determination  is  the 
responsibility  of  the  state  court  rather 
than  the  Department,  that 
recommendation  has  not  been  adopted. 
For  the  same  reason,  the  requirements  in 
the  proposed  rules  that  indigency  be 
determined  on  the  same  basis  as  is  used 
in  juvenile  delinquency  proceedings  has 
been  deleted.  These  issues  may  be  dealt 
with  in  the  guidelines,  however. 

Some  commenters  recommended  that 
the  regulations  provide  for  tribal 
involvement  in  the  appointment  of 
counsel.  This  recommendation  has  not 
been  adopted  because  under  25  U.S.C. 
1912(b)  it  is  the  responsibility  of  the 
court  to  appoint  counsel.  This 
responsibility  has  not  been  assigned  to 
either  the  Department  or  to  tribes.  The 
courts  may,  however,  wish  to  seek  the 
assistance  of  either  the  Department  or 
the  tribe  in  identifying  attorneys  with 
suitable  expertise  to  take  these  cases. 
This  matter  may  also  be  included  in  the 
guidelines. 

In  response  to  comments,  the  Bureau 
Area  Office  to  which  notices  of 
appointments  are  sent  has  been  changed 
from  the  office  serving  the  Indian  child’s 
tribe  to  the  office  designated  in  §  23.11 
for  receipt  of  other  notices.  A  particular 
Area  Office  is  designated  for  each  state 
(exceptions  noted  below).  This  approach 
will  mean  that,  in  most  instances,  a  state 
court  can  send  all  materials  to  the  same 
Bureau  address.  (Arizona,  New  Mexico, 
Oklahoma  and  Utah  are  exceptions 
noted  in  the  regulations.) 

.One  comment  made  the  request  that  a 
provision  be  written  into  the  regulations 
obligating  the  Bureau  to  pay  an  attorney 
who  is  found  to  be  ineligible  if  the 
Bureau  should  fail  to  disapprove 
payment  before  the  deadline.  This 
comment  has  not  been  adopted. 

Congress  has  authorized  payments  only 


in  certain  types  of  cases  for  certain 
types  of  represenfation.  The  Bureau  is 
not  authorized  to  pay  money  merely  as 
compensation  for  its  slowness.  A  new 
subsection  (g)  has  been  added  stating 
that  a  person  aggrieved  by  the  failure  of 
the  Area  Director  to  act  promptly  may 
treat  that  failure  as  a  denial  for 
purposes  of  administrative  appeal. 

Another  comment  was  that  the  Bureau 
pay  for  work  done  by  an  attorney  on  a 
case  he  or  she,  in  good  faith,  believed 
was  an  eligible  Indian  child  welfare 
case  up  to  the  time  that  the  attorney  is 
notified  that  he  or  she  is  not  eligible  for 
Bureau  payments.  This  comment  was 
also  rejected  because  the  Act  does  not 
authorize  payments  based  on  the  good 
faith  of  the  attorney.  If  the  case  is  not 
one  covered  by  the  Act,  the  Bureau  is 
not  authorized  to  pay  the  attorney 
regardless  of  that  attorney’s  good  faith 
beliefs. 

(16)  Section  23.81.  Two  additional 
comments  maintained  that  state  courts 
should  be  mandated  to  share  with  tribal 
courts  all  information  on  final  adoptive 
orders  for  Indian  children.  This 
suggestion  could  not  be  incorporated 
into  the  regulations  because,  again,  it 
calls  for  expansion  of  the  content  of  the 
legislation  beyond  its  intended  scope. 

(17)  A  comment  was  made  that  a 
central  register  be  established  under 

§  23.81(a)  for  the  purpose  of  immediate 
collection  and  disclosiu'e  of  information 
on  adoptions.  This  suggestion  extends 
beyond  the  scope  of  the  intent  of  the 
Act. 

(18)  A  comment  was  made  calling  for 
the  identification  of  the  tribal  court 
involved  with  the  child  under  section 
23.81(a).  This  additional  information 
appeared  unnecessary  considering  the 
information  already  provided  by  the 
state  court  to  the  Secretary. 

(19)  One  comment  was  made  that  the 
Bureau  insure  the  provision  of  the 
remedial  or  rehabilitative  services 
required  under  section  102(d)  of  the  Act. 
For  families  located  off-reservation,  this 
can  be  interpreted  as  being  beyond  the 
authority  of  the  Bureau  in  its  provision 
of  services  to  off-reservation  Indians 
and  is  unrealistic  due  to  staff  and 
financial  limitations. 

(20)  One  comment  was  made  that  the 
Secretary  conduct  outreach  activity  to 
locate  and  identify  prospective  foster 
and  adoptive  homes  in  order  to  assist 
states  in  their  efforts  to  comply  with 
section  105(a)  and  (b)  of  the  Act.  This 
proposed  change  was  not  incorporated 
into  the  regulations,  as  doing  so  would 
constitute  a  duplication  of  services  in 
that  a  number  of  special  projects  are 
already  engaged  in  the  active 
recruitment  of  Indian  foster  and 


adoptive  families.  Moreover,  it  should 
be  noted  that  this  issue  is  a 
responsibility  of  the  states  and  must  be 
met  to  fulfill  the  requirements  of  the  Act. 

(21)  One  comment  was  made  that  the 
Bureau  publish  in  the  Federal  Register 
the  various  tribal  placement  preferences 
(refer  to  section  105(c)  of  the  Act).  This 
recommendation  was  not  accepted 
because  the  Federal  Register  is  not 
readily  available  to  the  population  at 
large,  and  it  is  important  that  the  tribes 
be  contacted  directly  on  these  matters. 

(22)  Comments  were  received 
containing  specific  objections  to  Bureau 
of  Indian  Affairs  involvement  in 
regulating  grants  to  be  provided  under 
Title  II  of  Pub.  L.  95-608.  The 
responsibility  for  regulating  these  grants 
was  given  by  the  Act  to  the  Secretary  of 
the  Interior  who  in  turn  has  lawfully 
delegated  that  responsibility  to  the 
Assistant  Secretary — Indian  Affairs. 

(23)  A  number  of  comments 
questioned  use  of  the  basic  Pub.  L  93- 
638  Indian  Self-Determination  grant 
regulation  format  in  relation  to  these 
Indian  Child  Welfare  Act  grant 
regulations.  Related  comments  also 
questioned  the  various  grant  application 
review  levels  and  time  frames  for 
Bureau  action  which  generally  conform 
to  the  Pub.  L.  93-638  format.  No  changes 
were  made  in  this  regard  since  the  Pub. 
L.  93-638  format,  and  its  application 
review  levels  and  time  frames  for 
Bureau  an  applicant  actions,  has  proven 
administratively  feasible  for  both 
Bureau  and  grant  applicants. 

(24)  Some  comments  received  from 
Tribal  governing  bodies  recommended 
that  tribes  be  routinely  given  a 
proportionately  higher  ratio  of  available 
grant  funds  than  that  given  Indian 
organizations.  This  recommendation 
was  not  adopted  as  the  Act  does  not 
provide  for  such  an  advantage  to  tribes. 

(25)  Some  comments  objected  to 

§  23.22,  Purpose  of  grants,  in  its  entirety. 
The  rationale  presented  was  that  a 
sovereign  tribal  entity  should  not  be 
restricted  in  any  way  in  its  decision  as 
to  how  Federal  grant  funds  will  be 
utilized.  The  recommendation  that 
§23.22  be  entirely  deleted  was  not 
adopted.  The  Act  is  specific  in  its 
direction  that  grants  will  be  made  for 
the  establishment  and  operation  of 
Indian  Child  and  family  service 
programs  with  the  objective  being  the 
prevention  of  the  breakup  of  Indian 
families.  Section  23.22  attempts  to  make 
that  basic  point  and  provides  examples 
of  such  programs  without  restricting 
applicants  to  those  examples. 

(26)  A  few  comments  pertained  to  the 
application  selection  criteria  in  §  23.25 
and  recommended  that  Indian 
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organizations  which  are  not  tribal 
governing  bodies  be  able  to  apply  for 
grants  for  on  or  “near"  reservation 
programs.  This  change  was  not  adopted 
as  this  Bureau  is  committed  to  working 
in  a  govemment-to-govemment 
relationship  directly  with  and  through 
tribal  government  relative  to  Bureau- 
funded  programs  on  or  “near" 
reservations.  It  is  also  noted  that  a  tribal 
governing  body  may  subgrant  or 
subcontract  its  grant  under  this  part  to 
any  Indian  organization  it  wishes. 

(27)  A  few  comments  pertained  to 
funding  available  for  grants  under  this 
part.  One  comment  pointed  out  that 
subsidy  programs  for  adopted  children 
should  take  into  account  diat  adoptions 
are  for  life  and  that  the  grant  regulations 
§  23.22(a)(5])  should  provide  for 
subsidies  until  the  adopted  child  reaches 
majority.  Another  comment 
recommended  that  §  23.27(c)  should 
delete  reference  to  grant  approvals 
being  subject  to  availability  of  funds.  No 
changes  were  made  in  this  overall 
regard  since  the  Bureau’s  appropriations 
are  received  from  the  Congress  on  an 
annual  basis  and  the  Bureau 
subsequently  may  only  fund  programs 
on  a  year-to-year  basis  dependent 
entirely  upon  funds  appropriated  by  the 
Congress. 

(28)  One  comment  recommended  that 
adoption  subsidy  grant  programs, 

§  23.22(a)(5),  be  extended  to  legal 
guardians  as  well  as  to  adoptive 
parents.  This  recommendation  was  not 
adopted  as  legal  guardians  can  receive 
payments  for  foster  care  from 
established  resources. 

(29)  One  commenter  suggested  that 
§  23.81(b)  be  further  clarified  and 
expanded  regarding  the  release  of 
information  and  method  of  enrollment 
for  eligible  Indian  adopted  children.  It 
was  decided  that  the  Chief  Tribal 
Enrollment  Officer  only  will  certify  to 
the  tribe  information  necessary  for 
enrollment  where  the  parent  has  filed  an 
affidavit  of  confidentiality.  The  reason 
for  this  change  is  to  limit  the  number  of 
people  who  might  have  access  to  this 
information,  and  to  protect  its  . 
confidential  nature,  as  the  Secretary  is 
mandated  to  do  under  section  301  of  this 
Act. 

(30)  Some  comments  recommended 
that  grants  for  off  reservation  programs 
be  provided  only  to  governing  bodies  of 
Federally-recognized  tribes.  This 
recommendation  was  not  adopted  since 
it  would  unduly  limit  the  specific  role  of 
off-reservation  Indian  organizations 
relative  to  implementation  of  the  Act 
which  specifically  authorizes  grants  for 
these  Indian  Organizations. 


(31)  A  comment  was  made  pursuant  to 
section  103(c)  of  the  Act  that  the  Bureau 
give  notice  to  a  parent  that  any  adoption 
of  a  child  for  which  the  parent  had 
voluntarily  terminated  parental  rights 
can  be  invalidated  within  two  years 
after  the  adoption  if  the  parent  can 
prove  fraud  or  duress.  This 
recommendation  was  not  adopted 
because  it  was  felt  that  this  practice,  on 
a  general  basis,  would  not  be  in  the  best 
interest  of  the  children  involved.  If  cases 
arise  that  warrant  this  type  of 
assistance,  such  assistance  may  be 
provided  on  a  case-by-case  basis. 

(32)  A  comment  was  made  that  under 
Section  105(e)  of  the  Act,  requirements 
should  be  established  regarding  the 
content  of  Indian  child  placement 
records  maintained  by  the  states.  This 
recommended  change  was  not  adopted 
because  the  regulation  of  state  social 
service  agencies  does  not  fall  within  the 
authority  granted  to  the  Secretary  of  the 
Interior. 

The  authority  for  issuing  these 
regulations  is  contained  in  5  U.S.C.  301 
and  sections  463  and  465  of  the  revised 
statutes  (25  U.S.C.  2  and  9),  and  209  DM 
8.  The  primary  authors  of  this  document 
are  Raymond  V,  Butler,  Chief.  Division 
of  Social  Services,  Bureau  of  Indian 
Affairs,  and  David  Etheridge,  Office  of 
the  Solicitor,  Department  of  the  Interior. 

Note.— The  Department  of  the  Interior  has 
determined  that  this  document  is  not  a 
significant  rule  and  does  not  require  a 
regulatory  analysis  under  Executive  Order 
12044  and  43  CFR  Part  14. 

Subchapter  D,  Chapter  I,  Title  25  of 
the  Code  of  Federal  Regulations  is 
amended  by  adding  a  new  Part  23, 
reading  as  follows: 

PART  23— INDIAN  CHILD  WELFARE 
ACT 

Subpart  A— Purpose,  Definitions  and  Policy 

Sec. 

23.1  Purpose. 

23.2  Definitions. 

23.3  Policy. 

Subpart  B— Notice  of  Involuntary  Child 
Custody  Proceedings  and  Payment  for 
Appointed  Counsel 

23.11  Notice. 

23.12  Designated  tribal  agent  for  service  of 
notice. 

23.13  Payment  for  appointed  counsel  in 
state  Indian  child  custody  proceedings. 

Subpart  C— Grants  to  Indian  Tribes  and 
Indian  Organizations  for  Indian  Child  and 
Family  Programs 

23.21  Eligibility  requirements. 

23.22  Purpose  of  grants. 

23.23  Obtaining  application  instructions  and 
materials. 

23.24  Content  of  application. 


Sec. 

23.2o  Application  selection  criteria. 

23.26  Request  from  tribal  governing  body  or 
Indian  organization. 

23.27  Grant  approval  limitation. 

23.28  Submitting  application. 

23.29  Agency  Office  review  and 
recommendation. 

23.30  Deadline  for  Agency  Office  action. 

23.31  Area  Office  review  and  action. 

23.32  Deadline  for  Area  Office  action. 

23.33  Central  Office  review  and  decision. 

23.34  Deadline  for  Central  Office  action. 

23.35  Grant  execution  and  administration. 

23.36  Subgrants  and  subcontracts. 

Subpart  D — General  Grant  Requirements 

23.41  Applicability. 

23.42  Reports  and  availability  of 
information  to  Indians. 

23.43  Matching  share. 

23.44  Performing  personal  services. 

23.45  Penalties. 

23.46  Fair  and  uniform  services. 

Subpart  E— Grant  Revision,  Cancellation  or 
Assumption 

23.51  Revisions  or  amendments  of  grants. 

23.52  Assumption. 

Subpart  F— Hearings  and  Appeals 

23.61  Hearings. 

23.62  Appeals  from  decision  or  action  by 
Superintendent. 

23.63  Appeals  from  decision  or  action  by 
Area  Director. 

23.64  Appeals  from  decision  or  action  by 
Commissioner. 

23.65  Failure  of  Agency  or  Area  Office  to 
act. 

Subpart  G— Administrative  Requirements 

23.71  Uniform  administrative  requirements 
for  grants. 

Subpart  H— Administrative  Provisions 

23.81  Recordkeeping  and  information 
availability. 

Subpart  I— Assistance  to  State  Courts 

23.91  Assistance  in  identifying  witnesses. 

23.92  Assistance  in  identifying  interpreters. 

23.93  Assistance  in  locating  biological 
parents  of  Indian  child  after  termination 
of  adoption. 

Authority:  5  U.S.C.  301;  secs.  463  and  465  of 
the  revised  statutes  (25  U.S.C.  2  and  9). 

Subpart  A— Purpose,  Definitions,  and 
Policy 

§  23.1  Purpose. 

The  purpose  of  the  regulations  in  this 
Part  is  to  govern  the  provision  of  , 

administration  and  funding  of  the  Indian^ 
Child  Welfare  Act  of  1978  (Pub.  L.  95-  A 
608,  92  Stat.  3069,  25  U.S.C.  1901-1952). 

§  23.2  Definitions. 

(a)  "Act"  means  the  Indian  Child 
Welfare  Act,  Pub.  L.  95-608  (92  Stat. 
3073),  25  U.S.C.  1901  et  seq. 

(b)  "Child  custody  proceeding,”  which 
shall  mean  and  include: 
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(1)  ‘Toster  care  placement” — any 
action  removing  an  Indian  child  from  its 
parent  or  Indian  custodian  for 
temporary  placement  in  a  foster  home  or 
institution  or  the  home  of  a  guardian  or 
conservator  where  the  pareat  or  Indian 
custodian  cannot  have  the  cMld 
returned  upon  demand,  but  where 
parental  rights  have  not  been 
terminated; 

(2)  “Termination  of  parental  rights” — 
an  action  resulting  in  the  termination  of 
the  parent-child  relationship; 

^3)  "Preadoptive  placement” — the 
temporary  placement  of  an  Indian  child 
in  a  foster  home  or  institution  after  the 
termination  of  parental  rights,  but  prior 
to  or  in  lieu  of  adoptive  placement;  and 

(4)  "Adoptive  placement” — the 
permanent  placement  of  an  Indian  child 
for  adoption,  including  any  action 
resulting  in  a  final  decree  of  adoption. 

(5)  Such  term  or  terms  shall  not 
include  a  placement  based  upon  an  act 
which,  if  committed  by  an  adult,  would 
be  deemed  a  crime  in  the  jurisdiction 
where  the  act  occurred  or  upon  an 
award,  in  a  divorce  proceeding,  of 
custody  to  one  of  the  parents.  It  does 
include  status  offenses,  such  as  truancy, 
incorrigibility  etc. 

(c)  "Extended  family  member”  shall 
be  as  defined  by  the  law  or  custom  of 
the  Indian  child’s  tribe  or,  in  the  absence 
of  such  law  or  custom,  shall  be  a  person 
who  has  reached  the  age  of  eighteen  and 
who  is  the  Indian  child's  grandparent, 
aunt  or  uncle,  brother  or  sister,  brother- 
in-law  or  sister-in-law,  niece  or  nephew, 
first  or  second  cousin,  or  stepparent. 

(d)  "Indian”  means:  (1)  Jurisdictional 
Purposes:  For  purposes  of  matters 
related  to  child  custody  proceedings  any 
person  who  is  a  member  of  an  Indian 
tribe,  or  who  is  an  Alaska  Native  and  a 
member  of  a  Regional  Conporation  as 
defined  in  section  7  or  the  Alaska 
Native  Claims  Settlement  Act  (8.5  Stat. 
688,  689). 

(2)  Service  eligibility  for  on  or  "near” 
reservation  Children  and  Family 
Service  Programs.  For  purposes  of 
Indian  child  and  family  service 
programs  under  section  201  of  the  Indian 
Child  Welfare  Act  (92  Stat.  3075),  any 
person  who  is  a  member,  or  a  one-fourth 
degree  or  more  blood  quantum 
descendant  of  a  member  of  any  Indian 
tribe. 

(3)  Service  eligibility  for  off- 
reservation  Children  and  Family 
Service  Programs:  For  the  purpose  of 
Indian  child  and  family  programs  under 
section  202  of  the  Indian  Child  Welfare 
Act  (92  Stat.  3073)  any  person  who  is  a 
member  of  a  tribe,  band,  or  other 
organized  group  of  Indians,  including 
those  tribes,  bands,  or  groups 


terminated  since  1940  and  those 
recognized  now  or  in  the  future  by  the 
state  in  which  they  reside,  or  who  is  a 
descendent,  ia  the  first  or  second 
degree,  of  any  such  member,  or  is  an 
Eskimo  or  Aleut  or  other  Alaska  Native, 
or  is  considered  by  the  Secretary  of  the 
Interior  to  be  an  Indian  for  any  purpose, 
or  is  determined  to  be  an  Indian  under 
regulations  promulgated  by  the 
Secretary  of  Health,  Education,  and 
•Welfare.  Membership  status  is  to  be 
determined  by  the  tribal  law,  ordinance, 
or  custom. 

(e)  “Indian  child"  means  any 
unmarried  person  who  is  under  age 
eighteen  and  is  either  (1)  a  member  of  an 
Indian  tribe,  or  (2)  is  eligible  for 
membership  in  an  Indian  tribe  and  is  the 
biological  child  of  a  member  of  an 
Indian  tribe. 

(f)  "Indian  child’s  tribe”  means  (1)  the 
Indian  tribe  in  which  an  Indian  child  is  a 
member  or  is  eligible  for  membership  or 
(2)  in  the  case  of  an  Indian  child  who  is 
a  member  of  or  is  eligible  for 
membership  in  more  than  one  tribe,  the 
Indian  tribe  with  which  the  Indian  child 
has  the  more  significant  contacts.  (Refer 
to  Guidelines  for  State  Courts-Indian 
Child  Custody  Proceedings.) 

(g)  “Indian  custodian”  means  any 
Indian  person(s)  who  has  legal  custody 
of  an  Indian  child  under  tribal  law  or 
custom  or  under  state  law  or  to  whom 
temporary  physical  care,  custody,  and 
control  has  been  transferred  by  the 
parent  of  such  child. 

(h)  “Indian  organization”  means  any 
group,  association,  partnership, 
corporation,  or  other  legal  entity  owned 
or  controlled  by  Indians,  or  a  majority  of 
whose  members  are  Indians. 

(i)  "Indian  tribe”  means  any  Indian 
tribe,  band,  nation  or  other  organized 
group  or  community  of  Indians 
recognized  as  eligible  for  the  services 
provided  to  Indians  by  the  Secretary 
because  of  their  status  as  Indians, 
including  any  Alaska  Native  village  as 
defined  in  section  3(c)  of  the  Alaska 
Native  Claims  Settlement  Act  (85  Stat. 
688,  689),  as  amended. 

(j)  "Parent”  means  any  biological 
parent  or  parents  of  an  Indian  child  or 
any  Indian  person  who  has  lawfully 
adopted  an  Indian  child,  including 
adoptions  under  tribal  law  or  custom.  It 
does  not  include  the  unwed  father 
where  paternity  has  not  been 
acknowledged  or  established. 

(k)  "Reservation”  means  Indian 
country  as  defined  in  section  1151  of 
Title  18,  United  States  Code,  and  any 
lands  not  covered  under  such  section, 
title  to  which  is  either  held  by  the 
United  States  in  trust  for  the  benefit  of 
any  Indian  tribe  or  individual  subject  to 


a  restriction  by  the  United  States 
against  alienation. 

(l)  "State  Court”  means  any  agent  or 
ageney  of  a  State  including  the  District 
of  Columbia  or  any  territory  or 
possession  of  the  United  States  or  any 
political  subdivisions  empowered  by 
law  to  terminate  parental  rights  or  to 
make  foster  care  placements, 
preadoptive  placements,  or  adoptive 
placements. 

(m)  “Tribal  court”  means  a  court  with 
jurisdiction  over  child  custody 
proceedings  and  which  is  either  a  court 
of  Indian  Offenses,  a  court  established 
and  operated  under  the  code  or  custom 
of  an  Indian  tribe,  or  any  other 
administrative  body  of  a  tribe  which  is 
vested  with  authority  over  child  custodv 
proceedings. 

(n)  For  other  applicable  definitions 
refer  to  25  CFR  20.1  and  271.2. 

§  23.3  Policy. 

The  policy  of  the  Act  and  of  these 
regulations  is  to  protect  Indian  children 
from  arbitrary  removal  from  their 
families  and  tribal  affiliations  by 
establishing  procedures  to  insure  that 
measures  to  prevent  the  breakup  of 
Indian  families  are  followed  in  child 
custody  proceedings.  This  will  insure 
protection  of  the  best  interests  of  Indian 
children  and  Indian  families  by 
providing  assistance  and  funding  to 
Indian  tribes  and  Indian  organizations 
in  the  operation  of  child  and  family 
service  programs  which  reflect  the 
unique  values  of  Indian  culture  and 
nromote  the  stability  and  security  of 
Indian  families.  In  administering  the 
grant  authority  for  Indian  Child  and 
Family  Programs  it  shall  be  Bureau 
policy  to  emphasize  the  design  and 
funding  of  programs  to  promote  the 
stability  of  Indian  families. 

Subpart  B— Notice  of  Involuntary  Child 
Custody  Proceedings  and  Payment  for 
Appointed  Counsel 

§23.11  Notice. 

(a)  If  the  identity  or  location  of  the 
parents,  Indian  custodians  or  the  Indian 
child’s  tribe  cannot  be  determined, 
notice  of  the  pendency  of  any 
involuntary  child  custody  proceeding 
involving  an  Indian  child  in  a  state  court 
shall  be  sent  by  registered  mail  with 
return  receipt  requested  to  the 
appropriate  address  listed  in  paragraph 
(b)  of  this  section. 

(b) (1)  For  proceedings  in  Alabama, 
Connecticut,  Delaware,  District  of 
Columbia,  Florida,  Georgia,  Kentucky, 
Louisiana,  Maine,  Maryland, 
Massachusetts,  Mississippi,  New 
Hampshire,  New  Jersey,  New  York, 
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North  Carolina,  Pennsylvania.  Rhode 
Island.  South  Carolina,  Tennessee, 
Vermont  Virginia,  West  Virginia  or  any 
territory  or  possession  of  the  United 
States,  notice  should  be  sent  to  the 
following  address:  Eastern  Area 
Director,  Bureau  of  Indian  Affairs,  1951 
Constitution  Avenue  NW^  Washington, 
D.C.  20245. 

(2)  For  proceedings  in  Illinois,  Indiana, 
Iowa,  Michigan,  Minnesota,  Ohio  or 
W^'sconsin,  notice  should  be  sent  to  the 
following  address:  Minneapolis  Area 
Director,  Bureau  of  Indian  Affairs,  831- 
2nd  Avenue,  S.,  Minneapolis,  Minnesota 
55402. 

(3)  For  proceedings  in  Nebraska, 

North  Dakota,  or  South  Dakota,  notice 
should  be  sent  to  the  following  address: 
Aberdeen  Area  Director,  Bureau  of 
Indian  Affairs.  115-4th  Avenue,  SE., 
Aberdeen,  South  Dakota  57401. 

(4)  For  proceedings  in  Kansas,  Texas, 
and  the  western  Oklahoma  counties  of 
Alfalfa,  Beaver,  Beckman,  Blain,  Bryan. 
Caddo.  Canadian,  Cimarron,  Cleveland, 
Comanche,  Cotton.  Custer,  Dewey,  Ellis, 
Garfield,  Grant,  Greer,  Harmon,  Harper, 
Jackson.  Kay,  Kingfisher,  Kiowa, 

Lincoln,  Logan,  Major,  Noble, 

Oklahoma.  Pawnee,  Payne. 

Pottawatomie,  Roger  Mills,  Texas, 
Tillman,  Washita,  Woods,  and 
Woodward,  notice  should  be  sent  to  the 
following  address:  Anadarko  Area 
Director.  Bureau  of  Indian  Affairs,  P.O. 
Box  368,  Anadarko.  Oklahoma  73005. 

(5)  For  proceedings  in  Montana  or 

Wyoming  notice  should  be  sent  to  the 
following  address:  Billings  Area 
Director.  Bureau  of  Indian  Affairs,  316  ' 

N.  26th  StreeL  Billings,  Montana  59101. 

(61  For  proceedings  in  Colorado  or 
New  Mexico,  (exclusive  of  those  New 
Mexico  counties  listed  in  paragraph 

(b)(9)  below),  notice  should  be  sent  to 
the  following  address:  Albuquerque 
Area  Director,  Bureau  of  Indian  Affairs, 
5301  Central  Avenue,  NE.,  P.O.  Box  8327, 
Albuquerque,  New  Mexico  87108. 

(7)  For  proceedings  in  Alaska  notice 
should  be  sent  to  the  following  address: 
Juneau  Area  Director,  Bureau  of  Indian 
Affairs.  P.O.  Box  3-8000,  Juneau,  Alaska 
99801. 

(8)  For  proceedings  in  Arkansas, 
Missouri,  and  all  Oklahoma  counties  not 
listed  under  paragraph  (b](4]  above, 
notice  should  be  sent  to  the  following 
address:  Muskogee  Area  Director. 

Bureau  of  Indian  Affairs.  Federal 
Building,  Muskogee,  Oklahoma  74401. 

(9)  For  proceedings  in  the  Arizona 
counties  of  Apache,  Coconino,  and 
Navajo:  the  New  Mexico  coimties  of 
McKinley,  San  Juan,  and  Socorro;  and 
the  Utah  county  of  San  Juan,  notice 
should  be  sent  to  the  following  address: 


Navajo  Area  Director,  Bureau  of  Indian 
Affairs,  Window  Rock,  Arizona  86515. 

(10)  For  proceedings  in  Arizona 
(exclusive  of  those  counties  listed  in 
paragraph  (b)(9)  above),  Nevada,  or  ^ 
Utah  (exclusive  of  that  county  listed  in 
paragraph  (b)(9)  above),  notice  should 
be  sent  to  the  following  address: 

Phoenix  Area  Director,  Bureau  of  Indian 
Affairs,  P.O.  Box  7007,  Phoenix.  Arizona 
85011. 

(11)  For  proceedings  in  Idaho,  Oregon 
or  Washington,  notice  should  be  sent  to 
the  following  address:  Portland  Area 
Director,  Bureau  of  Indian  Affairs,  1425 
N.E.  Irving  StreeL  Portland,  Oregon 
97208. 

(12)  For  proceedings  in  California  or 
Hawaii,  notice  should  be  sent  to  the 
following  address:  Sacramento  Area 
Director,  Bureau  of  Indian  Affairs, 
Federal  Office  Building,  2800  Cottage 
Way,  Sacramento,  California  85011. 

(c)  Notice  shall  include  the  following 
information  if  known: 

(1)  Name  of  the  Indian  child, 
birthdate,  birthplace, 

(2)  Indian  child's  tribal  affiliation, 

(3)  Names  of  Indian  child's  parents  or 
Indian  custodians,  including  birthdate, 
birthplace,  and  mother's  maiden  name, 
and 

(4)  A  copy  of  the  petition,  complaint 
or  other  document  by  which  the 
proceeding  was  initiated. 

(d)  Upon  receipt  of  the  notice,  the 
Bureau  shall  make  a  diligent  efforMo 
locate  and  notify  the  Indian  child's  tribe 
and  the  Indian  child's  parents  or  Indian 
custodians.  Such  notice  may  be  by 
registered  mail  with  return  receipt 
requested  or  by  personal  service  and 
shall  include  the  information  provided 
under  subsection  (c)  of  this  section  in 
addition  to  the  following: 

(1)  A  statement  of  the  right  of  the 
biological  parents,  Indian  custodians 
and  the  Indian  tribe  to  intervene  in  the 
proceedings. 

(2)  A  statement  that  if  the  parent(s)  or 
In^an  custodian(s)  is  unable  to  afford 
counsel,  counsel  will  be  appointed  to 
represent  them. 

(3)  A  statement  of  the  right  of  the 
parents,  the  Indian  custodians  and  the 
child's  tribe  to  have,  upon  request,  up  to 
twenty  additional  days  to  prepare  for 
the  proceedings. 

(4)  The  location,  mailing  address  and 
telephone  number  of  the  court. 

(5)  A  statement  of  the  right  of  the 
parents,  Indian  custodians  and  the 
Indian  child's  tribe  to  petition  the  court 
for  transfer  of  the  proceeding  to  the 
child's  tribal  court,  and  their  right  to 
refuse  to  permit  the  case  to  be 
transferred. 


(6)  A  statement  of  the  potential  legal 
consequences  of  the  proceedings  on  the 
future  custodial  and  parental  rights  of 
the  parents  or  Indian  custodians. 

(7)  A  statement  that,  since  child 
custody  proceedings  are  usually 
conducted  on  a  confidential  basis,  tribal 
officials  should  keep  confidential  the 
information  contained  in  the  notice 
concerning  the  particular  proceeding 
and  not  reveal  it  to  anyone  who  does 
not  need  the  information  in  order  to 
exercise  the  tribe's  rights  under  the  Act. 

(e)  The  Bureau  shall  have  ten  days, 
after  receipt  of  the  notice  from  the 
persons  initiating  the  proceedings,  to 
notify  the  child’s  tribe  and  parents  or 
Indian  custodians  and  send  a  copy  of 
the  notice  to  the  court.  If  within  the  ten- 
day  time  period  the  Bureau  is  unable  to 
verify  that  the  child  is  in  fact  an  Indian, 
or  meets  the  criteria  of  an  Indian  child 
as  defined  in  section  (4)  of  the  Act,  or  is 
unable  to  locate  the  parents  or  Indian 
custodians,  the  Bureau  shall  so  inform 
the  court  prior  to  initiation  of  the 
proceedings  and  state  how  much  more 
time,  if  any,  it  will  need  to  complete  the 
search.  The  Bureau  shall  complete  its 
search  efforts  even  if  those  efforts 
cannot  be  completed  before  the  child 
custody  proceeding  begins. 

(f)  Upon  request  from  a  potential 
participant  in  an  anticipated  Indian 
child  custody  proceeding,  the  Bureau 
shall  attempt  to  identify  and  locate  the 
Indian  child’s  tribe,  parents  or  Indian 
custodians  for  the  person  making  the 
request. 

§  23.12*  Designated  tribal  agqnt  for  service 
of  notice. 

Any  Indian  tribe  entitled  to  notice 
may  designate  by  resolution,  or  by  such 
other  form  as  the  tribal  constitution  or 
current  practice  requires,  an  agent  for 
service  of  such  notice  other  than  the 
tribal  chairman  and  send  a  copy  of  the 
designation  to  the  Secretary.  The 
Secretary  shall  publish  the  name  and 
address  of  the  designated  agent  in  the 
Federal  Register  on  an  annual  basis.  A 
current  listing  of  such  agents  will  be 
maintained  by  the  Secretary  and  will  be 
available  through  the  Area  Offices. 

§  23.13  Payment  for  appointed  counsel  in 
state  Indian  child  custody  proceedings. 

(a)  When  a  state  court  appoints 
counsel  for  an  indigent  party  in  an 
Indian  child  custody  proceeding,  for 
which  the  appointment  of  counsel  is  not 
authorized  under  state  law,  the  court 
shall  send  written  notice  of  the 
appointment  to  the  Bureau  of  Indian 
Affairs  Area  office  designated  for  that 
state  in  §  23.11  of  this  part.  The  notice 
shall  include  the  following: 
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(1)  Name,  address  and  telephone 
number  of  attorney  who  has  been 
appointed. 

(2)  Name  and  address  of  client  for' 
whom  counsel  is  appointed. 

(3)  Relationship  of  client  to  child. 

(4)  Name  of  Indian  child’s  tribe. 

(5)  Copy  of  the  petition  or  complaint. 

(6)  Certification  by  the  court  that  state 
law  makes  no  provision  for  appointment 
of  counsel  in  such  proceedings. 

(7)  Certification  by  the  court  that  the 
client  is  indigent. 

(b)  The  Area  Director  shall  certify  that 
the  client  is  eligible  to  have  his  or  her 
appointed  counsel  compensated  by  the 
Bureau  of  Indian  Affairs  unless: 

(1)  The  litigation  does  not  involve  a 
child  custody  proceeding  as  defined  in 
25  U.S.C.1903(1); 

(2)  The  child  who  is  the  subject  of  the 
litigation  is  not  an  Indian  child  as 
defined  in  25  U.S.C.  1903(4): 

(3)  The  client  is  neither  the  Indian 
child  who  is  the  subject  of  the  litigation, 
the  Indian  child's  parent  as  defined  in  25 
U.S.C.  1903(9),  or  the  child’s  Indian 
custodian  as  defined  in  25  U.S.C.1903(6): 

(4)  State  law  provides  for  appointment 
of  counsel  in  such  procedings; 

(5)  The  notice  of  the  Area  Director  of 
appointment  of  counsel  is  incomplete;  or 

(6)  No  funds  are  available  for  such 
payments. 

(c)  No  later  than  10  days  after  receipt 
of  the  notice  of  appointment  of  counsel, 
the  Area  Director  shall  notify  the  court, 
the  client  and  the  attorney  in  writing 
whether  the  client  has  been  eertified  as 
eligible  to  have  his  or  her  attorney  foes 
and  expenses  paid  by  the  Bureau  of 
Indian  Affairs.  In  the  event  that 
certification  is  denied,  the  noticxj  shall 
include  written  reasons  for  that  decision 
together  with  a  statement  that  the  Area 
Director’s  decision  may  be  appealed  to 
the  Commissioner  of  Indian  Affairs 
under  the  provisions  of  the  25  CFR  Part 
2. 

(d)  When  determining  attorney  fees 
and  expenses  the  court  shall: 

(1)  Determine  the  amount  of  payments 
due  appointed  counsel  by  the  same 
procedures  and  criteria  it  uses  in 
determining  the  fees  and  expenses  to  be 
paid  appointed  counsel  in  juvenile 
delinquency  procedings. 

(2)  Submit  approved  vouchers  to  the 
Area  Director  who  certified  eligibility 
for  Bureau  payment  together  with  the 
court’s  certification  that  the  amount 
requested  is  reasonable  under  the  state 
standards  and  considering  the  work 
actually  performed  in  light  of  the  criteria 
that  apply  in  determining  fees  and 
expenses  for  appointed  counsel  in 
juvenile  delinquency  proceedings. 


(e)  The  Area  Director  shall  authorise 
the  payment  of  attorney  fees  and 
expenses  in  the  amount  requested  in  the 
voucher  approved  by  the  court  unless: 

(1)  The  court  has  abused  its  discretion 
under  state  law  in  determining  the 
amount  of  the  fees  and  expenses:  or 

(2)  The  client  has  not  been  previously 
certified  as  eligible  under  paragraph  (c) 
of  this  section. 

(f)  No  later  than  15  days  after  receipt 
of  a  payment  voucher  the  Area  Director 
shall  send  written  notice  to  the  court, 
the  client  and  the  attorney  stating  the 
amount  of  payment,  if  any,  that  has 
been  authorized.  If  the  payment  has 
been  denied  or  the  amount  authorized  is 
less  than  the  amount  requested  in  the 
voucher  approved  by  the  court,  the 
notice  shall  include  a  written  statement 
of  the  reasons  for  the  decision  together 
with  a  statement  that  the  decision  of  the 
Area  Director  may  be  appealed  to  the 
Commissioner  under  the  procedures  of 
25  CFR  Part  2, 

(g)  Failure  of  the  Area  Director  to 
meet  the  deadlines  specified  in 
paragraphs  (c)  and  (f)  of  this  section 
may  be  treated  as  a  denial  for  purposes 
of  appeal  under  paragraphs  (f)  of  this 
section. 

Supart  C — Grants  to  Indian  Tribes  and 
Indian  Organizations  for  Indian  Child 
and  Family  Programs 

§  23.21  Eiigibtlity  requirements. 

The  governing  body  of  any  tribe  or 
tribes,  or  any  Indian  organization, 
including  multi-service  Indian  centers, 
may  apply  individually  or  as  a 
consortium  for  a  grant  under  this  part. 

§  23.22  Purpose  of  grants. 

Grants  are  for  the  purpose  of: 

(a)  Establishment  and  operation  of 
Indian  child  and  family  service 
programs.  Examples  of  such  programs 
may  include  but  are  not  limited  to: 

(1)  Operation  and  maintenance  of 
facilities  for  the  counseling  and 
treatment  of  Indian  families  and  for  the 
temporary  custody  of  Indian  children. 

(2)  Family  assistance  (including 
homemaker  and  home  counselors),  day 
care,  afterschool  care  recreational 
activities,  respite  care,  and  employment. 

(3)  Employment  of  professional  and 
other  trained  personnel  to  assist  the 
tribal  court  in  the  disposition  of 
domestic  relations  and  child  welfare 
matters. 

(4)  Education  and  training  of  Indians 
(including  tribal  court  judges  and  staff) 
in  skills  relating  to  child  and  family 
assistance  and  service  programs. 

(5)  Subsidy  programs  under  which 
Indian  adoptive  children  may  be 


provided  support  comparable  to  that  for 
which  they  would  be  eligible  as  foster 
children,  taking  into  account  the 
appropriate  state  standards  of  support 
for  maintenance  and  medical  needs. 

(6)  Guidance,  legal  representation, 
and  advice  to  Indian  families  involved 
in  tribal,  state,  or  Federal  child  custody 
proceedings. 

(7)  Home  improvements  programs. 

(8)  Preparation  and  implementation  of 
child  welfare  codes.  An  example  in  this 
regard  is  establishment  of  a  system  for 
licensing  or  otherwise  regulating  Indian 
foster  and  adoptive  homes. 

(b)  Providing  matching  shares  for 
other  Federal  or  non-Federal  grant 
programs  as  prescribed  in  §  23.43. 

§  23.23  Obtaining  application  instructions 
and  materials. 

Application  instructions  and  related 
application  materials  may  be  obtained 
from  Superintendents,  Area  Directors  or 
the  Commissioner. 

§  23.24  Content  of  application. 

Application  for  a  grant  under  this  part 
shall  include: 

(a)  Name  and  address  of  Indian  tribal 
governing  body(s)  or  Indian  organization 
applying  for  a  grant, 

(b)  Descriptive  name  of  project. 

(c)  Federal  funding  needed. 

(d)  Population  directly  benefiting  from 
the  project, 

(e)  Length  of  project, 

(f)  Beginning  date, 

(gl  Project  budget  categories  or  items. 

(h)  Program  narrative  statement, 

(i)  Certification  or  evidence  of  request 
by  Indian  tribe  or  board  of  Indian 
organization, 

(jl  Name  and  address  of  Bureau  office 
to  which  application  is  submitted. 

(k)  Date  application  is  submitted  to 
Bureau,  and 

(l)  Additional  information  pertaining 
to  grant  applications  for  funds  to  be 
used  as  matching  shares  will  be 
requested  as  prescribed  in  §  23.43. 

§  23.25  Application  selection  criteria. 

(a)  The  Commissioner  or  designated 
representative  shall  select  for  grants 
under  this  part  those  proposals  which 
will  in  his  or  her  judgment  best  promote 
the  purposes  of  title  II  of  the  Act  taking 
into  consideration  insofar  as  practicable 
the  following  factors: 

(1)  The  number  of  actual  or  estimated 
Indian  child  placements  outside  the 
home,  the  number  of  actual  or  estimated 
Indian  family  breakups,  and  the  need  for 
directly-related  preventive  programs,  all 
as  determined  by  analysis  of  relevant 
statistical  and  other  data  available  from 
tribal  and  public  court  records  and  from 
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the  records  of  tribal.  Bureau,  public  and 
private  social  services  agencies  serving 
Indian  children  and  their  families. 

(2)  The  relative  accessibility  which 
the  Indian  population  to  be  served  under 
a  specific  proposal  already  has  to 
existing  child  and  family  service 
programs  emphasizing  prevention  of 
Indian  family  breakup.  Factors  to  be 
considered  in  determining  relative 
accessibility  include: 

(i)  Cultural  barriers; 

(ii)  Discrimination  against  Indians: 

(iii)  Inability  of  potential  Indian 
clientele  to  pay  for  services; 

(iv)  Lack  of  programs  which  provide 
free  service  to  indigent  families; 

(v)  Technical  barriers  created  by 
existing  public  or  private  programs; 

(vi)  Availability  of  Transportation  to 
existing  programs; 

(vii)  Distance  between  the  Indian 
community  to  be  served  under  the 
proposal  and  the  nearest  existing 
program; 

(viii)  Quality  of  service  provided  to 
Indian  clientele;  and 

(ix)  Relevance  of  service  provided  to 
specific  needs  of  Indian  clientele. 

(3)  The  extent  to  which  the  proposed 
program  would  duplicate  any  existing 
child  and  family  service  program 
emphasizing  prevention  of  Indian  family 
breakup,  taking  into  consideration  all 
factors  listed  in  paragraphs  (a)  (1)  and 

(2)  above. 

(b)  Selection  for  grants  under  this  part 
for  on  or  “near”  reservation  programs 
shall  be  limited  to  the  governing  body  of 
the  tribe  to  be  served  by  the  grant. 
However,  the  governing  body  of  the 
tribe  may  make  a  subgrant  or 
subcontract  with  another  organizational 
entity  including  but  not  limited  to  an 
Indian  organization,  subject  to  the 
provisions  of  §  23.36. 

(c)  Preference  for  selection  for  grants 
under  this  part  for  off-reservation 
programs  shall  be  given  to  those  off- 
reservation  Indian  organizations  which 
show  evidence  of  substantial  support 
from  the  Indian  community  or 
communities  to  be  served  by  the  grant. 

I  lowever,  the  Indian  organization  may 
make  a  subgrant  or  subcontract  subject 
to  the  provisions  of  §  23.36.  Factors  to  be 
considered  in  determining  substantial 
support  include: 

(1)  Letters  of  support  from  individuals 
and  families  to  be  served; 

(2)  Local  Indian  community 
representation  in  and  control  over  the 
Indian  entity  requesting  the  grant. 

(3)  The  requirements  of  this 
subsection  do  not  apply  in  the  case  of  an 
existing  multi-service  Indian  center  or 
an  off-reservation  Indian  organization  of 
demonstrated  ability  which  has 


operated  and  continues  to  operate  an 
Indian  child  welfare  or  family  assistance 
program. 

§  23.26  Request  from  tribal  governing 
body  or  Indian  organization. 

(a)  The  Bureau  shall  only  make  a 
grant  under  this  part  for  an  on  or  “near" 
reservation  program  when  officially 
requested  to  do  so  by  a  tribal  governing 
body.  This  request  may  be  in  the  form  of 
a  tribal  resolution,  an  endorsement 
included  in  the  grant  application  or  such 
other  forms  as  the  tribal  constitution  or 
current  practice  requires. 

(b)  The  Bureau  shall  only  make  a 
grant  under  this  part  for  an  off- 
reservation  program  when  officially 
requested  to  do  so  by  the  governing 
body  of  an  Indian  organization.  This 
request  may  be  in  one  of  the  forms 
prescribed  in  (a)  above  and  shall  be 
further  subject  to  the  provisions  of 

§  23.25(c)  (1).  (2),  and  (3)  above. 

§  23.27  Grant  approve  limitation. 

(a)  Area  Office  approval.  Authority 
for  approval  of  a  grant  application  under 
this  part  shall  be  with  the  Area  Director 
when  the  intent,  purpose  and  scope  of 
the  grant  proposal  pertains  solely  to  an 
Indian  tribe  or  tribes,  or  to  an  Indian 
organization  representing  an  off- 
resprvation  community,  located  within 
that  Area  Director’js  administrative 
jurisdiction. 

(b)  Central  Office  approval.  Authority 
for  approval  of  a  grant  application  under 
this  part  shall  be  with  the  Commissioner 
when  the  intent,  purpose  and  scope  of 
the  grant  proposal  pertains  to  Indian 
tribes,  off-reservation  communities  or 
Indian  organizations  representing 
different  Area  Office  administrative 
jurisdictions  but  located  within  the 
Commissioner's  overall  jurisdiction. 

(c)  Grant  approvals  under  this  section 
shall  be  subject  to  availability  of  funds. 
These  funds  will  include  those  which 
are: 

(1)  Directly  appropriated  for 
implementation  of  this  Act.  Distribution 
to  approved  applicants  of  these 
appropriated  and  available  funds  will  be 
based  upon  a  formula  designed  to 
ensure  insofar  as  possible  that  all 
approved  applicants  receive  a 
proportionately  equitable  share 
sufficient  to  fund  an  effective  program. 
This  formula  will  be  published  as  a 
Federal  Register  Notice. 

(2)  Appropriated  under  other  Acts  for 
Bureau  programs  which  are  related  to 
the  purposes  prescribed  in  §  23.22. 

§  23.28  Submitting  appflcation. 

(a)  Agency  Office.  An  application  for 
a  grant  under  tUs  part  for  an  on  or 


“near"  reservation  program  shall  be 
initially  submitted  to  the  appropriate 
Superintendent  for  review  and 
recommendation  as  prescribed  in 
§  23.29. 

(b)  Area  Office.  An  application  for  a 
grant  under  this  part  for  an  off- 
reservation  program  shall  be  initially 
submitted  to  the  appropriate  Area 
Director  for  review  and  action  as 
prescribed  in  §  23.31. 

§  23.29  Agency  Office  review  and 
recommendation. 

(a)  Recommendation  for  approval  or 
disapproval  of  a  grant  under  this  part 
shall  be  made  by  the  Superintendent 
when  the  intent,  purpose  and  scope  of 
the  grant  proposal  pertains  to  or 
involves  an  Indian  tribe  or  tribes  located 
within  that  Superintendent’s  - 
administrative  jurisdiction. 

(b)  Upon  receipt  of  an  application  for 
a  grant  under  this  part,  the 
Superintendent  shall: 

(1)  Acknowledge  receipt  of  the 
application  in  writing  within  10  days  of 
its  arrival  at  the  Agency  Office. 

(2)  Review  the  application  for 
completeness  of  information  and 
promptly  request  any  additional 
information  which  may  be  required  to 
make  a  recommendation. 

(3)  Assess  the  completed  application 
for  appropriateness  of  purpose  as 
prescribed  in  §  23.22,  and  for  overall 
feasibility. 

(4)  Inform  the  applicant,  in  writing 
and  before  any  final  recommendation,  of 
any  special  problems  or  impediments 
which  may  result  in  a  recommendation 
for  disapproval:  offer  any  available 
technical  assistance  required  to 
overcome  such  problems  or 
impediments:  and  solicit  the  applicant’s 
written  response. 

(5)  Recommend  approval  or 
disapproval  following  full  assessment  of 
the  completed  application  and  forward 
the  application  and  recommendation  to 
the  Area  Director  for  further  action. 

(6)  Promptly  notify  the  applicant  in 
writing  as  to  the  final  recommendation. 

If  the  final  recommendation  is  for 
disapproval,  the  Superintendent  will 
include  in  the  written  notice  to  the 
applicant  the  specific  reasons  therefor. 

(7)  In  instances  where  a  joint 
application  is  made  by  tribes 
representing  more  than  one  Agency 
Office  administrative  jurisdiction,  copies 
of  the  application  shall  be  provided  by 
the  applicants  to  each  involved 
Superintendent  for  review  and 
recommendation  as  prescribed  in  this 
section. 
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§  23.30  Deadline  for  agency  office  action. 

Within  30  days  of  an  application  for  a 
grant  under  this  part,  the  Superintendent 
shall  take  action  as  prescribed  in 
§  23.29.  Extension  of  this  deadline  will 
require  consultation  with,  and  written 
consent  of,  the  applicant. 

§  23.31  Area  office  review  and  action. 

(a)  Upon  receipt  of  an  application  for 
a  grant  requiring  Area  Office  approval, 
the  Area  Director  shall: 

(1)  Review  the  application  following 
applicable  review  procedures  prescribed 
in  §  23.29. 

(2)  Review  the  Superintendent’s 
recommendation  as  it  pertains  to  the 
application. 

(3)  Approve  or  disapprove  the 
application. 

(b)  In  instances  where  a  joint 
application  is  made  by  tribes 
representing  more  than  one  Area  Office 
administrative  jurisdiction,  the  Area 
Director  shall  add  his  or  her 
recommendation  for  approval  or 
disapproval  to  that  of  the 
Superintendent  and  shall  forward  the 
application  and  recommendations  to  the 
Commissioner  for  further  action. 

(c)  Upon  taking  action  as  prescribed 
in  paragraphs  (a)  and  (b)  of  this  section, 
the  Area  Director  shall  promptly  notify 
the  applicant  in  writing  as  to  the  action 
taken.  If  the  action  taken  is  disapproval 
or  recommendation  for  disapproval  of 
the  application,  the  Area  Director  will 
include  in  the  written  notice  the  specific 
reasons  therefor. 

§  23.32  Deadline  for  Area  Office  action. 

Within  30  days  of  receipt  of  an 
application  for  a  grant  under  this  part, 
the  Area  Director  shall  take  action  as 
prescribed  in  §  23.31.  Extension  of  this 
deadline  will  require  consultation  with, 
and  written  consent  of.  the  applicant. 

§  23.33  Central  Office  review  and 
decision. 

Upon  receipt  of  an  application  for  a 
grant  requiring  Central  Office  approval, 
the  Commissioner  shall: 

(a)  Review  the  application  following 
the  applicable  review  procedures 
prescribed  in  §  23.29. 

(b)  Review  Agency  and  Area  Office 
recommendations  as  they  pertain  to  the 
application. 

(c)  Approve  or  disapprove  the 
application. 

(d)  Promptly  notify  the  applicant  in 
writing  as  to  the  approval  or 
disapproval  of  the  application.  If  the 
application  is  disapproved,  the 
Commissioner  will  include  in  the  written 
notice  the  specific  reasons  therefor. 


§  23.34  Deadline  for  Central  Office  action. 

Within  30  days  of  receipt  of  an 
application  for  a  grant  under  this  part 
the  Commissioner  shall  take  action  as 
prescribed  in  §  23.23.  Extension  of  this 
deadline  will  require  consultation  with  a 
written  consent  of  the  applicant. 

§  23.35  Grant  execution  and. 
administration. 

(a)  Grant  approved  pursuant  to 
§  23.27(a)  shall  be  executed  and 
administered  at  the  Area  Office  level. 

(b)  Grants  approved  pursuant  to 
§  23.27(b)  shall  be  executed  and 
administered  at  the  Central  Office  level 
provided  that  the  Commissioner  may 
designate  an  Area  Office  to  execute  or 
administer  such  a  grant. 

§  23.36  Subgrants  and  subcontracts. 

The  grantee  may  make  subgrants  or 
subcontracts  under  this  part  provided 
that  such  subgrants  or  subcontracts  are 
for  the  purpose  for  which  the  grant  was 
made  and  that  the  grantee  retains 
administrative  and  financial 
responsibility  over  the  activity  and  the 
funds. 

Subpart  D— General  Grant 
Requirements 

§  23.41  Applicability. 

The  general  requirements  for  grant 
administration  in  this  part  are 
applicable  to  all  Bureau  grants  provided 
to  tribal  governing  bodies  and  to  Indian 
organizations  under  this  part,  except  to 
the  extent  inconsistent  with  an 
applicable  Federal  statute  or  regulation. 

§  23.42  Reports  and  avaiiabilfty  of 
information  to  Indians. 

Any  tribal  governing  body  or  Indian 
organization  receiving  a  grant  under  this 
part  shall  make  information  and  reports 
concerning  that  grant  available  to  the 
Indian  people  which  it  serves  or 
represents.  Access  to  these  data  shall  be 
requested  in  writing  and  shall  be  made 
available  within  10  days  of  receipt  of 
that  request,  subject  to  any  exceptions 
provided  for  in  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  as 
amended  by  the  Act  of  November  21, 
1974  (Pub.  L  93-502;  88  Stat.  1561). 

§  23.43  Matching  share. 

(a)  Specific  Federal  laws 
notwithstanding,  grant  funds  provided 
under  this  part  for  on  or  “near” 
reservation  programs  may  be  used  as 
non-Federal  matching  share  in 
connection  with  funds  provided  under 
Titles  IVB  and  XX  of  the  Social  Security 
Act  or  under  any  other  Federal  or  non- 
Federal  programs  which  contribute  to 
the  purposes  specified  in  §  23.22. 


(b)  In  the  establishing,  operating  and 
funding  of  Indian  child  and  family 
service  programs  both  on,  “near”  or  off- 
reservation.  the  Secretary  of  the  Interior 
may  enter  into  agreements  with  the 
Secretary  of  Health,  Education,  and 
Welfare  for  the  use  of  funds 
appropriated  for  similar  programs  of  the 
Department  of  Health,  Education,  and 
Welfare. 

(c)  Superindents.  Area  Directors,  and 
their  designated  representatives  will, 
upon  tribal  or  Indian  organization 
request,  assist  in  obtaining  information 
concerning  other  Federal  agencies  with 
matching  fund  programs  and  will,  upon 
request,  provide  technical  assistance  in 
developing  applications  for  submission 
to  those  Fe.deral  agencies. 

§  23.44  Performing  personal  services. 

Any  grant  provided  under  this  part 
may  include  provisions  for  the 
performance  of  personal  services  which 
would  otherwise  be  performed  by 
Federal  employees. 

§  23.45  Penalties. 

If  any  officer,  director,  agent, 
employee  of,  or  anyone  connected  with 
any  recipient  of  a  grant,  subgrant, 
contract  or  subcontract  under  this  part, 
does  embezzle,  willfully  misapply,  steal, 
or  obtain  by  fraud  any  of  the  money, 
funds,  assets,  or  property  which  are  the 
subject  of  such  a  grant,  subgrant, 
contract  or  subcontract,  he  or  she  may 
be  subject  to  penalties  as  provided  in  18 
U.S.C.  1001. 

§  23.46  Fair  and  uniform  services. 

Any  grant  provided  under  this  part 
shall  include  provisions  to  assure  the 
fair  and  uniform  provision  by  the 
grantee  of  services  and  assistance  to  all 
Indians  included  within  or  affected  by 
the  intent,  purpose  and  scope  of  that 
grant. 

Subpart  E— Grant  Revision, 
Cancellation  or  Assumption 

§  23.51  Revisions  or  amendments  of 
grants. 

(a)  Request  for  budget  revisions  or 
amendments  to  grants  awarded  under 
this  part  shall  be  made  as  provided  in 
§  276.14  of  this  Chapter. 

(b)  Requests  for  revisions  or 
amendments  to  grants  provided  under 
this  part,  other  than  budget  revisions 
referred  to  in  paragraph  (a)  of  this 
section,  shall  be  made  to  the  Bureau 
officer  responsible  for  approving  the 
grant  in  its  original  form.  Upon  receipt  of 
a  request  for  revisions  or  amendments 
to  grants,  the  responsible  Bureau  officer 
shall  follow  precisely  the  same  review 
procedures  and  time  specified  in  §  23.29. 
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§  23.52  Assumption. 

(a)  When  the  Bureau  cancels  a  grant 
for  cause  as  specified  in  §  276.15  of  this 
Chapter,  the  Bureau  may  assume  control 
or  operation  of  the  grant  program, 
activity  or  service.  However,  the  Bureau 
shall  not  assume  a  grant  program, 
activity  or  service  that  it  did  not 
administer  before  tribal  grantee  control 
unless  the  tribal  grantee  and  the  Bureau 
agree  to  the  assumption. 

(b)  When  the  Bureau  assumes  control 
or  operation  of  a  grant  program 
cancelled  for  cause,  the  Bureau  may 
decline  to  enter  into  a  new  grant 
agreement  until  satisfied  that  the  cause 
for  cancellation  has  been  corrected. 

Subpart  F— Hearings  and  Appeals 
§  23.61  Hearings. 

Hearings  referred  to  in§  276.15  of  this 
Chapter  shall  be  conducted  as  follows; 

(a)  The  grantee  and  the  Indian  tribe(s) 
affected  shall  be  notified  in  writing,  at 
least  10  days  before  the  hearing.  The 
notice  should  give  the  date,  time,  places, 
and  purpose  of  the  hearing. 

(b)  A  written  record  of  the  hearing 
shall  be  made.  The  record  shall  include 
written  statements  submitted  at  the 
hearing  or  within  5  days  following  the 
hearing. 

(c)  The  hearing  will  be  conducted  on 
as  informal  a  basis  as  possible. 

§  23.62  Appeals  from  decision  or  acfion 
by  Superintendent. 

(a)  A  grantee  may  appeal  any  dectsicHi 
nade  or  action  taken  by  a 
Saperintendent  under  this  part  Such 
appeal  shall  be  made  to  the  Area 
IKroctor  as  provided  in  Part  2  of  this 
Chapter. 

(b)  The  appellant  shall  provide  its 
own  attorney  or  other  advocates  to 
represent  it  during  the  appeal  process. 

§  23.63  Appeals  from  decision  or  action 
by  Area  Director. 

(a)  A  grantee  may  appeal  any  decision 
made  or  action  taken  by  an  Area 
Director  under  this  part.  Such  appeal 
shall  be  made  to  the  Commissioner  as 
provided  in  Part  2  of  this  Chapter. 

(b)  The  appellant  shall  provide  its 
own  attorney  or  other  advocates  to 
represent  it  during  the  appeal  process. 

§  23.64  Appeals  from  decision  or  action 
by  Commissioner. 

(a)  A  grantee  may  appeal  any  decision 
made  or  action  taken  by  the 
Commissioner  under  this  part  only  as 
provided  in  Part  2  of  this  Chapter. 

(b)  The  appellant  shall  provide  its 
own  attorney  or  other  advocates  to 
represent  it  during  the  appeal  process. 

§  23.65  Failure  of  Agency  or  Area  Office 
to  act 

Whenever  a  Superintendent  or  Area 


Director  fails  to  take  action  on  a  grant 
application  within  the  time  limits 
established  in  this  part,  the  applicant 
may  at  its  option,  request  action  by  the 
next  higher  Bureau  official  who  has 
approval  authority  as  prescribed  in  this 
part.  In  such  instances,  the 
Superintendent  or  Area  Director  who 
failed  to  act  shall  immediately  forward 
the  application  and  all  related  materials 
to  that  next  higher  Bureau  official. 

Subpart  G — Administrative 
Requirements 

§  23.71  Uniform  administrative 
requirenoents  for  grants. 

Administrative  requirements  for  all 
grants  provided  under  this  part  shall  be 
those  prescribed  in  Part  276  of  this 
Chapter. 

Subpart  H— Administrative  Provisions 

§  23.81  Recordkeeping  and  information 
availability. 

(a)  Any  state  court  entering  a  final 
decree  or  adoptive  order  for  any  Indian 
child  shall  provide  the  Secretary  of  the 
Interior  within  30  days  a  copy  of  said 
decree  or  order,  together  with  any 
information  necessary  to  show: 

(1)  Name  of  the  child,  the  tribal 
affiliation  of  the  child,  and  the  Indian 
blood  quantum  of  the  child; 

(2)  Names  and  addresses  of  the 
biological  parents  and  the  adoptive 
parents; 

(3)  Identity  of  ar  v  agency  having 
relevant  information  relating  to  said 
adoption  piaoemenl. 

To  assure  and  maintain. 
oonfideDlialrty  whm^  the  biologieul 
pareBt(s)  have  by  affidavit  requested 
their  identity  remain  conFidential,  a 
copy  of  such  affidavit  shall  be  provided 
the  Secretary. 

Such  information,  pursuant  to  Section 
301(a)  of  the  Act,  shall  not  be  subject  to 
the  Freedom  of  Information  Act  (5  U.S.C. 
552)  as  amended.  The  Secretary  shall 
insure  that  the  confidentiality  of  such 
information  is  maintained. 

The  proper  address  for  transmittal  of 
information  required  by  Section  301(a) 
of  the  Act  is:  Chief,  Division  of  Social 
Services,  Bureau  of  Indian  Affairs,  1951 
Constitution  Avenue,  N.W.,  Washington, 
D.C.  20245.  The  envelope  containing  all 
such  information  should  be  marked 
“Confidential.”  This  address  shall  be 
sent  to  the  highest  court  of  Appeal,  the 
Attorney  General  and  Governor  of  each 
state.  In  some  states,  a  state  agency  has 
been  designated  to  be  repository  for  all 
state  court  adoption  information.  Where 
such  a  system  is  operative,  there  is  no 
objection  to  that  agency  assuming 
reporting  responsibilities  for  the  purpose 
of  this  Act. 

(b)  The  Division  of  Social  Services, 
Bureau  of  Indian  Affairs  is  authorized  to 


receive  all  information  and  to  maintain 
a  central  file  on  all  state  Indian 
adoptions.  This  file  shall  be  confidential 
and  only  designated  persons  shall  have 
access  to  it.  Upon  the  request  of  the 
adopted  Indian  individual  over  the  age 
of  eighteen,  the  adoptive  or  foster 
parents  of  an  Indian  child,  or  an  Indian 
tribe,  the  Division  of  Social  Services 
shall  disclose  such  information  as  may 
be  necessary  for  enrollment  or 
determining  any  rights  or  benefits 
associated  with  membership,  except  the 
name  of  the  biological  parents  where  an 
affidavit  of  confidentiality  has  been 
filed,  to  those  persons  eligible  to  request 
such  information  under  the  Act.  The 
Chief  Tribal  Enrollment  officer  of  the 
Bureau  of  Indian  Affairs  is  authorized  to 
disclose  enrollment  information  relating 
to  an  adopted  Indian  child  where  the 
biological  parents  have  by  affidavit 
requested  anonymity.  In  such  cases,  the 
Chief  Tribal  Enrollment  Officer  shall 
certify  to  the  child’s  tribe,  where  the 
information  warrants,  that  the  child's 
parentage  and  other  circumstances 
entitle  the  child  to  enrollment 
consideration  under  the  criteria 
established  by  said  tribe. 

Subpart  I— Assistance  to  State  Courts 

§  23.91  Assistance  in  identifying 
witnesses. 

Upon  the  request  of  a  party  in  an 
involuntary  child  custody  proceeding  or 
of  a  court  the  Secretary  shall  assist  in 
identifying  qualified  expert  'witnesses. 
Such  requests  for  assistance  should  be 
sent  to  the  Area  Director  in  the  Area 
where  the  court  proceedings  are 
mitiaied.  Refer  to  §  28.11  (b). 

§  23.92  Assistance  in  identifying 
interpreters. 

Upon  the  request  of  a  party  in  any 
Indian  child  custody  proceeding  or  of  a 
court  the  Secretary  shall  assist  in 
identifying  interpreters.  Such  requests 
for  assistance  should  be  sent  to  the  Area 
Director  in  the  Area  where  the  court 
proceedings  are  initiated.  Refer  to 
§  23.11(b). 

§  23.93  Assistance  in  locating  biological 
parents  of  Indian  child  after  termination  of 
adoption. 

Upon  the  request  of  a  child  placement 
agency,  the  court  or  an  Indian  tribe,  the 
Secretary  shall  assist  in  locating  the 
biological  parents  or  prior  Indian 
custodian  of  an  Indian  adopted  child 
whose  adoption  has  been  terminated. 
Such  requests  for  assistance  should  be 
sent  to  the  Area  Director  in  the  Area 
where  the  court  proceedings  occur. 

Refer  to  §  23.11(b). 

Forrest ).  Gerard, 

Assistant  Secretary,  Indian  Affairs. 
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